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SUPPLEMENTARY SUBMISSIONS FOR THE RESPONDENT 

MAY IT PLEASE THE COURT 

1. At the conclusion of the hearing for this proceeding on 26 April 2024 the Court

requested counsel to provide further writen submissions on the following issues:

a) What is the relevance, if any, of the UK decision Nelson v Rye1 to the

interpreta�on of s 9 of the NZ Copyright Act (“the Act); and

b) What is the significance of the words “… regardless of any intervening acts

…” at s 29 of the Act.

2. The submissions for the respondent are as follows.

Nelson v Rye 

3. This case concerned a musician that owned copyright (a Mr. Nelson) and his former

business manager (a Mr. Rye).  The primary issues were limita�on, laches and

acquiescence, not copyright.

4. The management contract between Mr Nelson and Mr Rye was verbal, it commenced in

1980 and ended in 1990.  During that period the par�es set up a company called

Cocteau Records Ltd to take care of Mr. Nelson’s business.  Mr. Nelson and Mr. Rye were

its directors.  During the contract it was agreed that Mr. Nelson’s “Simplex” music would

be released to the market by Cocteau.  The management contract ended in late 1990.

Shortly a�erwards, Mr Rye who was s�ll a director for Cocteau, placed an order for CDs

of the Simplex music to be made by a French manufacturer.  The CDs were produced

and supplied to Cocteau.    Mr. Nelson sued both Mr. Rye and Contrea for, among other

things, copyright infringement.

5. The Court noted that manufacture of the CDs without a license would cons�tute

infringement, as would pu�ng them into circula�on in the UK.   Mr. Nelson asserted

that Mr. Rye infringed as he had authorised manufacture of the CDs without a license.

The Court noted that Mr. Rye could only be liable for authorising if the act of

manufacturing was itself an infringement (page 206 at j).  The Court found that as there

was a license between Mr. Nelson and Cocteau to manufacture and sell the music, there

was no infringement by Cocteau, or by Mr. Rye when he authorised the manufacturing

1 Nelson v Rye and another [1996] 2 All ER, Authori�es Tab 64. 
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(page 207 at f-h).   The Court also noted that when there is a license to manufacture for 

the purpose of selling, there will likely be an implicit license to sell (page 209 para b).   

6. At page 208 para j of the Judgement Laddie J noted that: “Under the combined effect of

ss 16(1)(b), 16(2) and 18(2) of the 1988 Act, it is now a primary infringement to issue

copies of a copyright work to the public without a license where those copies were not

previously in circulation”.  All this is saying is that you infringe by issuing if you do not

have a licence to excuse your infringing.  This applies to all types of infringement and

says nothing about the actual metes and bounds of what cons�tutes issuing.   Laddie J’s

comments were simply that UK s 16 must be read in conjunc�on with the defini�on of

issuing in UK s 18, and the same applies between NZ’s ss 9 and 16.

7. Contrary to what the appellants argue, Laddie J’s reference to UK s 16 does not create

some sort of overarching ‘issuing right’ divorced from the defini�on at UK s 18.  The

same applies to NZ’s ss 9, 16, 29 and 31.   By the combina�on of these sec�ons, issuing

means pu�ng into circula�on in NZ copies that have not previously been put into

circula�on anywhere.  This interpreta�on is coherent and consistent with the reference

to impor�ng at NZ’s s 9(1)(c).  It does not exhaust the “distribu�on” right which remains

intact under s 36, it only exhausts the “issuing” right which is the clear purpose of the s

9(1) carve-out.

8. To summarise, there is nothing in Nelson v Rye that deals with the issue before this

Court, namely whether consent is an element of the ‘prior circula�on’ carve-out in the

original UK s 18(2), and by extension NZ’s s 9(1).   In Nelson v Rye the Court was

concerned with whether there was an overriding license to perform the acts

complained of.  It did not need to consider, and indeed did not consider, whether

consent is a component of the defini�on of issuing.

Sec�on 29 – Intervening Acts 

9. Sec�on 29(1) of the Act provides that Copyright is infringed by a person who, without a

license, does a restricted act.  This means doing any of the acts of s 16 which, in the

case of issuing, is defined by s 9.   Sec�on 29 (2) elaborates by sta�ng that a restricted

act is one done either directly or indirectly and that: “it is immaterial whether any

intervening acts themselves infringe copyright”.

10. Based on counsel’s research, the reference to intervening acts in s 29 does not appear

to have relevance to the issues before the Court.  Rather, its purpose appears to be to
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cover infringements where the infringer effec�vely involves an agent (an intervening 

act) to bring about infringement.  For example, when a retailer authorises a local 

manufacturer to make infringing copies, the intervening act required for the 

infringement is the copying by the manufacturer.  The retailer would nonetheless be 

liable for authorising the copying.   By way of further example, in the 2021 publica�on 

of Intellectual Property Law (NZ)2 the author gives the “intervening acts” provision of s 

29 as jus�fica�on for the director of a company being liable as a joint tor�easor for 

authorising the infringing acts of the company.  

11. Counsel has made appropriate inquiries to ascertain whether these submissions contain

any suppressed informa�on, and cer�fies that, to the best of counsel’s knowledge, these

submissions are suitable for publica�on (that is, they do not contain any suppressed

informa�on).

Dated 1 May 2024 

________________________ 

JG Miles KC / Anthony J Pietras 
Counsel for the Respondent 

2 C Elliott, Intellectual Property Law NZ, Lexis Nexus, Oct 2021 at [COP120.11]. 
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