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Carruthers ~ May it please your Honours | appear with Mr Stewart and Mr Harley
for the Ben Nevis Appellants.
Elias CJ Thank you Mr Carruthers, Mr Stewart and Mr Harley.
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May it please your Honours | appear with Mr Southall and Mrs Hinde
for Accent Management Redcliffe and Lexington.

Thank you Mr Gudsell, Mr Southall and Mrs Hinde.

As your Honours please, | appear with my learned friends Ms Ellis
and Mr Coleman for the Respondent in both appeals.

Thank you Mr White. Yes Mr Carruthers. | take it you will go first.

Yes | am if your Honour pleases. Your Honours the way in which the
argument will be presented is this. We have tried to devise a logical
way of covering the issues. | propose to open the appeal by dealing
with aspects of the transaction and the evidence, not to take you
through it at a great length but certainly to identify where it is and
what the significance is to the Ben Nevis appellants. Having opened
the appeal in that way, | propose to then deal with the insurance
premium issue and with the licence premium issue, as two of the
technical matters within the framework of the Income Tax legislation.

Perhaps a little unconventionally, but because it will suit the
presentation of the case, my learned friend Mr Stewart will address
next on the sham issue, before I will return to deal with the avoidance
issue. | appreciate that’s a little unusual but it will be of benefit
because that is a logical order for the matter to be approached. My
learned friend Mr Harley will then address on issues of participation,
reconstruction and penalties, which are the ancillary issues that arise
on the avoidance question.

What we have done to facilitate presentation, is to prepare a folder
which we shall add to as we go through. I’ll come to deal with it in a
moment but it is material that is designed to aid the argument. | will
explain the chart and the diagrams in a moment. But included
towards the end of that folder is a note that will just facilitate the oral
argument, dealing with those two initial matters on which | propose to
address. That is the insurance premium accrual rule spreading and the
licence premium issue.

I | can just begin by explaining the integrity of this investment. And
invite you to look at the chart that is in the front of the folder. The 50
square kilometres is the area of the Douglas Fir Forest Development.
It is superimposed on Wellington to just give you perhaps a homely
comparison of how extensive the forest development is. And that’s
the whole of the forest development. In the case of the Ben Nevis
appellants, their planted area is 484 hectares which, in round terms,
involves five of the squares in the 50 square kilometre range. So it is
about a tenth of the forest development is the Ben Nevis appellants’
interest, that is the Trinity3 interest.
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What | have then done is put together four diagrams just so that you
have for ease of explanation and understanding the actual structures
that are involved. In taking first the Trinity Foundation Ltd structure
you will see, moving from the bottom, there are the three services
companies and we are concerned with the one on the righthand side,
Trinity3. Each of the companies are 100% owned by the Trinity
Foundation, which in turn is owned by the Trinity Foundation
Charitable Trust and the beneficiaries of that Trust are identified at the
top of the page, and | will say more about that when | come to just
deal with some of the evidentiary matters that | want to deal with in
opening the case.

The next diagram | have handed up is the CSI ownership structure and
you will see working up the way in which the CSI ownership structure
IS put together, 1 don’t need to make any greater explanation than
appears in the diagram. It is simply so that your Honours can
appreciate how each of the participants are identified in the record, in
the judgments and in the evidence to which I will refer.

And then the next diagram just deals with the interaction between CSI
and Parentis and the brokerage structure. Again, it is simply to
identify the names of those involved and how they fit together. On
the CSI insurance structure, the last of the documents, I will deal with
that by reference to the evidence and | can say this, it is a more
complete and more accurate diagram than the trial Judge’s diagram.
That is not to criticise what he did for his purposes. But this reflects
more accurately the way in which the money was to move. And I will
put that to one side for a moment because | come to deal with it on the
evidence as | go through. I have got a short paper there on Dr Muir’s
role and | would like to come to that a bit later, and that leads me to
the notes for my oral argument on the first two issues with which I
shall deal.

I want to move from the diagrams to the documents. | want to
identify the documents, the evidence to which I shall refer relates, if |
can invite you to go to Volume 15 please. And if you go to page
2965, that is what is described in Mr Bradbury’s evidence as the main
agreement. And that’s the agreement to grant the licence and the
options. There was a variation. | don’t need to take time with it. My
purpose in dealing with it this way is simply to identify the documents
that you will see referred to in the narrative that | want to follow
through.

Going to page 3111 in the same Volume, that is simply referred to
throughout as the JVA agreement. 3137 and following is the proposal
for insurance. 3141

Sorry what was the first reference. | missed it.

The very first reference your Honour?
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No after the beginning of the document, you said you took us to, was
it 3105.

No, your Honour, I took you first to 2965, the main agreement, then |
took you to 3111 which was the JVA agreement.

Yes.

I have taken you now to 3137, which is the insurance proposal. And I
am going to 3141, which is the insurance policy. At 3151 is the
licence agreement and at 3166

Just slow down a bit please.

| beg your pardon Sir.

Yes thank you.

Shall I just go back.

Just repeat the number that you have mentioned.

Yes, I’ve taken you to the licence agreement which was 3151.

Yes.

And that concerns the licence premium argument and at 3166 is the
promissory note for the licence premium.

Is the licence agreement what was executed pursuant to the agreement
you mentioned at page 29657

Yes that’s right. Yes
Thank you.

Now just to complete the documents, I’ve got to take you to one
document in Volume 16 please.

Should we keep 15 out Mr Carruthers? That will be referred to with
some frequency will it?

Not it won’t be. | think you can put that away. My reason for
drawing attention to it, is that they are key documents in the
transaction.

I just want to try and keep this paper under control.

Yes | sympathise very much with that. And my reason for doing it at
this stage, as | come to the evidence these are documents that are



referred to. So that may be put to one side. In Volume 16, | want to
take you to page 3216 and that is the promissory note for the
insurance premium. So that is the suite of documents that are
primarily involved in the case.

I want to move there to just identify the evidence that was available
and will be relied on in the Ben Nevis appeal. And there are two
volumes that your Honours will require to follow through on this.
The first is Volume 4 which has the briefs of evidence in it, and the
second is Volume 12 which has the notes of evidence and | am
referring particularly to the cross-examination so that you have a
balanced approach to the various issues that | need to deal with.

I want to begin with Dr Muir’s brief in Volume 4 which begins at
page 676. Let me say at the outset that I am of course alert to the fact
that the Judge made credibility findings against Dr Muir on some of
the issues on which he gave evidence. The parts that | want to refer to
are really non-controversial in the sense that they explain the
background to the transaction and the reasons for it. And if | can take
you to page 678 and | propose to just identify issues that arise and
move through the brief with a reasonable amount of speed.

Just on the introduction he explains his background and experience.
And what is important in the context of the case, largely because of
some of the criticisms that have been made by the Courts below, is the
origin of the Trinity Foundation and you will see at paragraph 5 it was
a charity for children’s education run either by the Anglican Church
or for its benefit. And the attraction was, at paragraph 7, an
investment in Douglas Fir, it was recognised from Dr Muir’s
background and from the inquiries that he made. In fact, as the
evidence shows, his wife was an expert in forestry and had held
positions as a director and I will come to that. But what, the choice of
Douglas Fir was deliberate based on its fifty year rotation, and the
reason is that, as he said, was a better return in the years the value was
locked up in the trees than would have been obtained elsewhere. And
at paragraph 9 the charity offered two things to investors: the
satisfaction of benefaction and the second was certainty of long term
cashflows. As he notes, in paragraph 10, this is a different venture
from other forestry ventures and it was deliberately chosen in the way
he put it together. Now the approach to the investment was a
considered one, as you will see from paragraphs 11 and 12, and the
investment came with a background of distributions, and you will see
from paragraph 14 in the years 1998 to 2003 there is something in the
order of a million dollars of distributions from the charity.

Coming to paragraph 16, he sets out his concept of the idea that would
attract investors and then in (a) to (e) sets out the practical steps.
Structuring the charity, I’ve dealt with by reference to the diagram so
that you can follow that through. In the section “documenting the
investment”, |1 am going to skip over that and deal with that through
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Mr Bradbury’s evidence, he was involved in the preparation of the
documents. | think the division is that the idea, the concept, was
Dr Muir’s, and Mr Bradbury was the person who was responsible for
preparing the documentation. That is not to the exclusion of Dr Muir
but that was his role and of course Mr Bradbury became an investor.

Dealing with the headings finding suitable land investors, the point
about investors is that the project was so large that it needed investors
and as he said they paid a fee to get things done. Looking at the
position of Trinity, it involved Mr Gillespie who was independent and
that’s paragraph 32, paragraph 34, the Reverend Withers as a director
of TFL as well, and you will see a reference just above paragraph 34
to Mrs Taylor. She was and had been Dr Muir’s wife. Now
paragraph 36 the charity had substantial assets and Mr Gillespie’s role
is independent as your Honours may know from some of the roles that
he has performed, particularly in relation to insolvency.

Now there is extensive evidence from page 690 through to 713 of the
background for the plaintiff in which Dr Muir explains the position or
his position. 1 just pick up some of the issues that he deals with. As
to his knowledge of forestry, dealt within that section from paragraph
48 onwards, | just note or emphasise paragraphs 49 and 50. And then
coming to 694 paragraph 54, he explains the purchase of the licence
and what he says in paragraph 54, “the plaintiff does not have an
interest in the land or in the trees but only an interest in the licence
and in the net proceeds from the sale of the trees”. And it is put this
way a little later on, in the paragraph towards the bottom of the page,
“To put it another way, the plaintiff is speculating against the price of
Douglas Fir in 2048 saying to the landowner | will pay you $2.05m
per hectare in 2048 which is the cost of buying the licence on deferred
payment terms, and you will pay me the then value of one hectare of
Douglas Fir. But the value will be fixed not by the general market but
by this hectare | have planted and have some control over”. And the
decision, at paragraph 55, the decision for the plaintiff was whether
the benefits were likely to exceed the costs and it was carefully
considered as he says and concluded that it was not a reckless
investment.

On the issue of cost to purchase, it was always recognised, as you will
appreciate from the evidence, that this was a case where the
Government would legislate against them and once they had done the
transaction, and that was precisely what happened.

Sorry what are you referring to there?

| was just referring to the, in that section on costs to purchase at
paragraph 59 and following, where he is analysing the legislative
purpose and | was just interpolating that while that was the statutory
regime at the moment, there was a recognition that once this
transaction had been done and had come to the attention of the
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authorities, the Government would legislate against the deductions
that formed the basis of the claims that were made in this case, and
that is precisely what happened. So you are looking at a short point.

A short period.

A short period, yes.

A short period in which these benefits would be obtained.
Yes yes.

So Mr Carruthers, just remind me, when the plaintiff is referred to in
the singular, that refers to which company?

It is referring to, yes that’s right, Dr Muir’s company is Redcliffe, so
it is in this brief referring to Redcliffe.

Thank you.

It was the LAQC step that was to be the subject of legislative attention
as perceived here, was it Mr Carruthers?

No I think it was the legislation in relation to forestry investments.
Forestry in general, not just the LAQC.

No no no. This is where we are critical of the approach that has been
adopted because the LAQC regime has long been recognised, has not
been tampered with or altered in any way, and it still retains its
integrity as a separate legal entity.

I couldn’t quite understand the reference to quarantining losses
attributed to shareholders. That presumably is a LAQC observation is
it? It probably doesn’t matter so don’t detain yourself on it. It’s just |
couldn’t quite follow it, beyond the LAQC dimension.

I’ll come back to it if | may.

Well is quarantining the right word?
attributed didn’t it?

It prevented the losses being

That wasn’t very sotto voce. But what the quarantining means is there
is a ring-fence around the losses that cannot be attributed until the
money comes in. So that is how the LAQC system works.
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So they can’t be claimed until there is a genuine receipt to offset them
against?

That is so. That’s right. That is the position now. The next point I
want to pick up is at paragraph 68 which is the exposure to risk and
the justification for the premium is that it was the landowner that took
the risk. From 698 through to 713 there is a discussion about the
return on investment and the value of the investment. The issue that
really arises in this case is whether there was a business in the Grieve
sense of carrying on a business with an aim to make a profit. Whether
you make a profit or not doesn’t detract from the fact that there is a
business. So what we say in relation to that return on investment is
that Dr Muir may be right, Dr Muir may be wrong, but it doesn’t
matter because the consideration that is necessary to engage the
legislation is whether they were conducting a business and that has
never been in issue.

Is it relevant what was the nature of the business? Because earlier on,
in 54, he said in a sense the plaintiff the buying the proceeds at some
future date.

Yes.

Now, if the true nature of the business is in buying a return in money,
it must necessarily be the same as the true nature of the business being
to undertake a forestry investment.

Well but really no matter how you characterise the activity of the
company involved, that is the carrying on of the business. If your
Honour just pauses with me, that is an issue I come squarely to in
dealing with the licence premium issue because that is why | paused
when | talked about there not being any issue about whether they were
carrying on a business or not, because there was an issue in the Courts
below as to whether both parties were carrying on a business in the
sense that each had a separate role. But | do come to deal squarely
with that.

Thank you.

The word “premium” in paragraph 68, is that really forecasting the
licence premium issue?

Yes that’s right.

It is the same concept isn’t it?
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Yes. Now | can pass over sections through to page 718 where
through to 726 Dr Muir deals with the insurance issue. Now some of
this evidence was rejected as not credible or untrue and I think I can
identify particularly paragraph 164 which, and | will give you the
reference to the trial Judge’s finding. In the Supreme Court
proceedings bundle under tab 3 is the trial Judge’s judgment and, at
243 and 244, paragraphs 243 and 244, the evidence is found to be
simply not credible. The reason for referring to the section though is
that it does set out the narrative as to how the insurance was obtained
and | just must face squarely that that finding against Dr Muir on that
point as to how he came to know or as to how the position was dealt
with in the British Virgin Islands. In the brief at page 733 he deals
with the position of the landowner, 180-181 | identify, and then at 735
deals with finding of potential investors. | want to move from that
initial brief, I acknowledge there was a brief of evidence in reply from
Dr Muir

Sorry because | was looking at the judgment, you were grounding
those findings against the brief, which paragraphs are these?

Ah at 164 of the brief is the paragraph that was in issue.
Thank you.

But what | said your Honour was also that even if you recognised that
and take that out as part of the narrative, there is still a useful
description of how the insurance was obtained.

You will be returning to this no doubt.

Yes | do. | was going on to deal or to just recognise that there was a
brief of evidence in reply beginning at 738. 1 don’t need to deal with
that. | can come now to the cross-examination of Dr Muir and | am
now in Volume 12, at page 2322 where his cross-examination begins.
Or in fact this is some of his oral additions and the cross-examination
begins on the following page. Now much of the cross-examination, in
fact the bulk of it, concerns the introduction of documents made
available through the Serious Fraud Office which were plainly
discoverable by Dr Muir and not discovered and that is a matter where
justifiably in my submission there has been criticism. So that is one
aspect of the cross-examination and | don’t need to go through the
documentation in any detail.

The second feature of the cross-examination which | acknowledge is
that the Judge treated his explanations for failure as untrue and if I can
just give you a reference to the paragraphs in the judgment, they are at
[237] and [239] and | don’t need to go to that.
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That’s the non-disclosure.

That’s right. Yes, that’s the discovery issue. But what is important is
that there is evidence which plainly the Judge did not reject affecting
the insurance and the genuineness of it. And | want to just identify
passages in the cross-examination that | will invite your Honours to
look at it and take into account, on these issues because they become
important particularly, well they become important on the
deductibility argument but they are important on the sham argument
too.

And are you going to contrast this evidence when you have taken us
to it, with the findings made in both Courts? Because | am just trying
to get a map of where you are going Mr Carruthers.

Yes | understand. The reason | am doing this and really just giving
you signposts on the way through is that yes I do come in the course
of argument, and my learned friend Mr Stewart comes in the course of
his argument to these topics and to this evidence and deals with the
Judge’s findings, we both deal with the Judge’s findings as well. So
your Honour will find that

But are you taking us to this evidence now because it is different from
the findings or because if, to the extent that the findings are in your
submission accurate, do we need to start with the evidence?

Well your Honour, the answer to that is yes because what is important
and it is perhaps a feature of my learned friend Mr White’s
submissions, is that, and it is a feature that came through in the
judgments in the Court below, is that there is a global reference to
Bradbury and Muir as if they are tarred with the same brush, if | can
put it that way. And in the same way the LAQCSs are both in a sense
disregarded so the reason for my taking you to the evidence is to make
it very very clear that there were separate roles, that they had different
approaches to it, and they in the end were separate entities from their
LAQCs in any event. So your Honour, in my submission, it is
important that the evidence is identified. As I said, | don’t want to be
reading long passages because the point that your Honour makes to
me is right, if the Judge has made a particular finding, for example on
the insurance issue | expect, that I have got findings on the insurance
issue in both Courts, so | am not rehearsing the evidence.

Are you seeking to use the evidence to contradict the adverse
findings?

Sorry your Honour?

10
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Are you seeking to use the evidence to contradict the adverse
findings?

No no no. I don’t have to do that. The purpose, the reason | am doing
this is that when it comes to the analysis of the roles of Dr Muir,
Mr Bradbury, and | come to Mr Peebles as well, and the roles of the
LAQCs, | wanted to be very clearly understood that there are very
very separate functions and if that were common ground in the Courts
below | wouldn’t need to do it. But what has happened in the Courts
below is that the separateness among the four bodies | have
mentioned, Dr Muir, Mr Bradbury and the two LAQCs, the
separateness is actually important to my argument and indeed to the
whole of the appellants’ argument in various ways.

I want to identify the cross-examination on the insurance issue,
beginning at page 2376. And those passages run through to, the
passage | am referring to runs through to 2379. The essence of what
emerges from that is that Dr Muir is cross-examined as to how the
insurance works and what emerges from it is that he believes that it
did and asserted so and one can see that from the very last answer on
2379. In looking at the way in which the securities worked, there is a
helpful and useful explanation from page 2380 through to the middle
of 2383. And just above line 20 where before the Court asks a
question.

Sorry what do you say this is useful, you say this is useful for.

| said it was a useful explanation as to how the securities worked.
How the system worked and how the securities worked, because of
one of the findings in the Court of Appeal was that these parties could
have just walked away from all of this, that there wasn’t anything
stopping them from walking away. Now at 2423 through to the
bottom, and pages following, but | don’t need to take it any further
than 2424, is where the sham allegation is put to Dr Muir and denied.

I want to now take you back to Volume 4, to page 770 which is the
start of Mr Bradbury’s brief and | am going to deal with the evidence
of Mr Bradbury and Mr Peebles. There is no finding against either of
them so that there is no finding that their evidence wasn’t credible.
But the Judge doesn’t refer to their evidence and it is important from
my point of view for the reason that | gave before, that it becomes an
important part of our argument to look at the distinction between the
positions of Dr Muir and Mr Bradbury. So | am at 772 and he
explains his position, his LAQC is Bristol and | quickly just go
through some of the preliminary matters that he deals with. He deals
with the issue of forestry consultants from whom he obtained
information, Groome Poyry is one of those he deals with, at 776 with
the purchase of Redcliffe Station. And then at 784, with the financing
of that. And then at 785 he starts the narrative about the preparation

11
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of the documents and my submission is that this is material which is
helpful to just understand the way in which the transaction emerged.
At paragraph 46, which is on page 788, there is a reference to the
main agreement as | indicated, that is the document your Honours
want to note, is at Volume 15 2965. And then in paragraph 47 he
notes the resolution, that is, the understanding, that in entering into the
documents the capacity that he has is documentary representative and
agent of the joint venture parties, and in (a) and (c) indicating the
capacity in which

Is there any evidence here that explains why it was necessary to
interpose a documentary representative and agent. Does he deal with
that? Primarily convenience as | read the

Yes that’s right. There is no

There is no structural or transactional significance in it other than just
to having a single body involved.

That’s right, to have a convenient way of getting the material signed.
Yes.

Who operated this company Mr Carruthers?
Which company are you referring to?
The agency company.

Your Honour a man named Mark Taylor, who married Mrs Muir and
that is how she is referred to as Mrs Taylor. But that’s by way of
explanation and not to suggest that there was any other connection
than that. So he was the person who conducted that.

This agency was described as documentary representative and agent.
Was the agency concept further elaborated? Was it circumscribed or
was it a general agency or there is just nothing?

Your Honour if you would just bear with me for a moment. If I can
take you to Volume 15, at the beginning of page 3111, | identified that
as the joint venture agreement, it is the Heads of Agreement for the
joint venture. And at 3120, the status and appointment of the agent
and the authority of the agent is identified.

Administrative convenience and management efficiency. So there is a
management role?

12
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Yes that’s right, as | explained in answer to his Honour Justice Gault.

There is an aspect underlying this that I will need some help with as
we go along. | would be grateful if you would just bear it in mind
Mr Carruthers and that is questions of attribution of knowledge as
between all of these various parties.

Yes. Well your Honour, | am sure it won’t have escaped you that part
of the reason that I am doing the analysis | am is that that’s a matter
that | want to be very clear on, that | have got the role and position of
each of those parties in place but I’'m

Yes it is not just the role and the position with the various parties
being related in the various ways. It is maybe a question, | don’t
know, of whether knowledge is to be attributed between them.

Yes | understand that
Well that is why | asked.

Yes and | can think immediately of three parts of the argument to
come where that issue does arise. Now the next issue that
Mr Bradbury deals with is at page 792, arranging the policy and you
will see from the analysis that is made in paragraphs 61 through to 69,
he has made his own careful analysis of the insurance for the purpose
of looking at his own and Mr Peebles’ investment. | just want to go to
paragraph 65 as a lead-in to the table under paragraph 68 where what
Mr Bradbury says is that after factoring in all the premiums he
calculated that CSI’s maximum exposure under the policy was
$787,416 per plantable hectare. And that exposure was on the basis
that the market value of the net stumpage of the forest was zero and,
as he noted, that was improbable. And then he looked at other values
to just determine where a break even point was on the insurance. And
that takes me to the table under paragraph 68 where in his analysis in
leading up to the table is this, this can be, perhaps | will deal with the
table in this way. You will see from the table that the first column is
the value put on the net stumpage for the purposes if this analysis.
And where the value is nil the maximum premium is $1,230,311.
And that then follows through with the exposure for CSI. But when
you get down to that table, at 800,000 per plantable hectare as a net
stumpage, the payout for CSI is nil. So his analysis is this. As can be
seen, CSI will be in profit if net stumpage reaches approximately
800,000 and gives the actual figure per hectare. It will receive it's
maximum net return when net stumpage reaches approximately 1.2m
provided there has not occurred a non-insured event.

13
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And if | can just pause there to take you back to the insurance diagram
which | said | would deal with, that analysis by Mr Bradbury explains
the box in the top right hand corner of that diagram.

I'm sorry, which chart are we looking at?

We’re looking at the CSI Insurance structure. And the way into that
Your Honour is the narrative in paragraph 68 and the analysis in the
table that follows that.

And what's the key point that you're seeking to make out of all this Mr
Carruthers?

The key point that I'm making out of it is that Mr Bradbury made a
careful analysis of the investment before going into and looked at the
insurance issue so that he could assess the risk that he was taking in
going into the investment.

Can we just come back to the chart at 795?
Yes.

Obviously | have an inaccurate recollection from just the reading that
I did. But the top line, CSI’s maximum insurance payout, this is
column D, | thought that the maximum exposure that CSI had under
the policy was only 1220 rather than the full 2050. Am | wrong?

(Counsel confers). Your Honour may | just come back to that. And |
apologise for not being able to deal with it immediately. | must say |
did think I had that at my fingertips but if I can just come back to it. |
know that there is an explanation of that.

Well at the moment there’s a dissonance isn't there between your CSI
insurance structure at the top right hand box and this table?

Yes.
So that’ll need to be explained.

I will explain it Your Honour too. And I regret it's just some of the
complexities that one thinks one’s got under control.

If the essential point your trying to make at the moment is that Mr
Bradbury looked at this carefully and weighed up the risks, that’s
really comprehended in paragraph 65 isn't it?
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Yesitis.
Rather than looking at this table in the insurance structure.
Well, yes that’s so. But the.

I wanted to know whether there was anything subtle for the moment
about the structure or the table that we should be taking into account.
My brother Gault’s isolated something that will need to be explained.
But is there anything more in it for the moment that we need to take
into account?

No Your Honour no. And I may be just.

You see if we’re going to come back to this with a precise focus, I’'m
just wondering what is the advantage of going through it several
times.

Well it’s not a matter of going through it, it’s not a matter of going
through it several times because the way in which we come back to it
really works off having drawn attention to what the evidence is.

I see. But for the moment you don’t want to anything taken out of all
this except that Mr Bradbury looked at it very carefully and weighed
up the risks?

Well yes although it’s important to me that | actually have put an
accurate diagram in front of the Court so that.

Well leaving that slight awkwardness aside. | just don’t want to be
missing something Mr Carruthers.

No Your Honour’s not. But as you will come to appreciate from
some of the findings that have been made or just some of the dicta in
the particularly in the Court of Appeal, it is really important that the
position of Mr Bradbury is given its proper perspective, that this
wasn’t just something that was thought of as a unconsidered
investment where he and Dr Muir cobbled it together themselves and
duped a whole lot of investors into it. It’s in an entirely different
category from some of the other experiences that Your Honours
yourselves will have had and certainly that feature in the reports.

Just looking from 799, and this just goes to that question of bringing
an independent mind to the investment in the way in which he did.
This is illustrated from paragraphs 94 through to 109 and it's at this
point where Mr Peebles’ involvement is mentioned, both of them
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brought an independent mind to the investment and proceeded in that
way.

Moving through to an issue that arises under the investment
documentation at page 809, | want to come through to the end of that
discussion where.

Sorry, is this not volume 15?
No I'm sorry Your Honour I'm in volume 4.
Oh yes, thank you.

I'm dealing with Mr Bradbury’s brief. And I'm dealing at 809 with
the investment documentation but taking Your Honours through to
825 where, and | just want to draw attention to this paragraph because
it’s important, where Mr Bradbury says there is no separate agreement
or understanding of any kind between Trinity3 and Southern Lakes
Forestry limiting recourse to stumpage proceeds from the forest. If
Southern Lakes fails to pay the promissory note licence premium in
full on 31 December 2048, then it will be unable to pay a debt then
owing with all the legal consequences which will flow from the
occurrence of those circumstances at that time. Each joint venture
party will be severally liable for it's share of the debt. And the
transaction documents contain no restriction as to the other businesses
and assets which can be owned by the joint venture parties so there’s
no reason why each could not have a worth beyond its interest in the
forest and the CSI insurance policy. | mentioned that there was some
alteration to the agreements, that’s dealt with at page 827 and
following.

And then in relation to Mr Bradbury’s position, that analysis begins at
830 with the election that Bristol made. It deals with the role of the
Bradbury and Muir law firm. And it deals with the brokerage
arrangement involving Parentis and just to give some flavour to some
of this, that in this section he explains the role of Parentis, the reason
for it. And this is a matter which Mr Bradbury volunteered when
interviewed by the Commissioner’s representative. He was asked if
there was anything more that he wanted to say about the transaction
and he asked if they knew of Parentis and recognised its role and went
on to explain it. So you have somebody who had been careful in the
way in which he dealt with the transaction.

I'm at page 830. Is that where | should be?

Yes Your Honour and I'm sorry, what | have done is just gone through
the headings. 830, 831 deals with one aspect of the role of the law
firm Bradbury and Muir and 833 deals with their professional fees
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issue. And Your Honour I'm sorry, what | was dealing with was at
834, the brokerage arrangement which affects Parentis and the reason
for it. And I drew attention to the disclosure that had been made
about it.

Before we adjourn Mr Carruthers, just trying to be of some assistance
on that point that was raised earlier, looking at this CSI insurance
structure chart in the green folder, is the second bullet point in the
bottom, the box in the bottom, the essence if you like of what their
exposure was, CSI’s exposure was?

Yes Your Honour that’s right. But let me make very sure that I'm
right during the course of the adjournment.

Oh my brother thought it was a maximum.

There is a maximum. That’s where I'm concerned | may be under a
misunderstanding. Mr Harley seems to think I'm right.

Yes. Your Honour let me deal with it in the adjournment and I’ll
make sure that it’s clear by the time we come back.

Alright we’ll take the adjournment now then.

Court adjourns: 11:30 am

Court resumes: 11:50 am

Carruthers

Elias CJ

Carruthers

Your Honour | think we were both right. Let me explain it in this
way. In the table.

Which one? In the brief?

Yes in the table in paragraph 68, that figure for maximum exposure in
column D is in fact the correct figure for maximum exposure in terms
of the documents and that can be seen by reference to the insurance
policy itself that | referred to earlier. But it can also be seen by the
table that | gave you on CSI insurance structure, the box at the right
hand side and, as His Honour Justice Tipping noted, the summary of
the policy underneath. Let me just explain the figure in paragraph 65
where Mr Bradbury refers to a maximum exposure. What he is
looking at is what the commercial result of the various calculations
would be and if the stumpage gets to $787,416 per hectare, then the
figures sort themselves out so that CSI goes off exposure. But that’s
only derived from that figure of 2050 in column D. And you'll see
what happens under the policy is that apart from the promissory note
which is in column C, that’s the $32,791.
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Sorry, 32,791 column C.
Yes it is, in the introduction.
Oh at the top, sorry yes.

Yes. That’s the investors’ payment. Now in column B, that figure is
derived from the policy. And if | can take you to my chart that |
handed in this morning, you'll see that the policy provides a minimum
of 41,104 per hectare, due 31.12.2047 but that can increase to as much
as 1,230,311, which is the figure in B, if there is a certificate approved
by CSI, if market value of the net stumpage from lot 3 as at 31
December 2047 as certified is less than that figure, then there’s an
increase in the premium to take account of the difference as between
the minimum and the maximum. Now that certificate is really
looking ahead to what actually happens in 2048 when the stumpage is
actually determined. So that’s the way in which policy works.

Where’s the policy, can we just have a look at that. It’s 15 3141 is it?

Yes that’s right. Does Your Honour need a reference to the premium
calculation, to the provision for premium?

That would be helpful to me.

It's in the proposal, so if you go to 3137 and you'll find that the
premium calculation is 3138 and 3139, it’s that that has been
transposed onto the diagram | handed in this morning.

Is the uplift from 410 is to the maximum of 1230?

Yes. And that turns on the certificate that’s given at the end of 2047.
With the uplift, what’s the amount insured?

If you.

It depends on the.

Yes, well the sum insured will always be that 2.05 million but the
exposure of the insurer will be reduced by the increase in value of the
stumpage.

To what.
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Well the exposure can be nil. If stumpage reaches $787417 per
hectare, if that’s the value of the stumpage certified, then the
payments on due dates sort themselves out. So that the insurer
doesn’t have an exposure.

On a worst case scenario, is the exposure of the insurer the difference
between 1.23m and 2.05m?

1.263 in column C because there is the.
Sorry | just didn’t add that little bit on yes.

That’s right, yes. That’s right. But you're going to get a net exposure
on that basis but if you look at it technically in terms of the sum
insured, it is in column D. Or the maximum insurance payout.

Yeah but the maximum payout, because the two payments for all
practical purposes are coincident in time, forgetting the up front
payments which are trivial, the difference, it’s the difference between
2.05and 1.26 is it?

Well if you were including what Your Honour has rather

disparagingly referred to as a trivial amount, yes.
Well comparatively trivial.

Yes comparative terms.

Is the maximum exposure the $787416.

I'm sorry Your Honour.

Is the maximum exposure $787416.

Yes.

No, the maximum, the absolutely maximum is 2050.
The maximum loss to the insurer is 787.

On the.

I.e. difference between payout and monies received.

Yes, that’s right, between 1263 and 2050, yes.
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That’s the benefit that the insured gets is it?
Yes that’s right on the basis of a nil stumpage.
Worst case.

Worst case, yes.

But is there something that comes into CSI from somewhere else in
certain events, or am | misleading myself?

No, no. I think with respect no, I think Your Honour is.

And the short answer it seems to me | was incorrect that there is no
maximum exposure under the policy less than 2050.

Yes they were the terms that | was putting it in to you. And | rather
thought Your Honour was coming back to me and saying, well while
that might be the maximum insurance figure, one has to look at what
the insurer receives in various scenarios. | thought that was where
you had got the figure from.

I don’t want to further confuse matters. | had thought from reading
the judgments that the maximum insured sum was a sum less than
total wipeout.

No. | don’t think that’s so. And Your Honour I’'ll check the
judgments to see if | can deal with that.

Thank you.

Just a concern really in relation to the way that Your Honour Justice
Tipping responded on how those payments work. It is significant that
you're talking about a calculation of premium and a payment, they’re
a year apart. There is a year’s difference between the calculation and
payment of the premium.

Well maybe | was a little loose Mr Carruthers, but in practical terms it
comes at the end of the period.

Yes, yes. And for my part Your Honour that’s how | understood it,
but there was just a moment’s concern that the dislocation hadn’t been
made clear.

Your Honours there was in Mr Bradbury’s brief of evidence in reply
that begins at 845, | don’t need to take time on that except | do invite
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you to look at it and I’ll just go through the various topics that he dealt
with. 847.

But what are you inviting us to look at it for that’s relevant to the
issues that we have to look at in this appeal?

I'm very determined Your Honour, as you will appreciate, to isolate
very carefully the way in which Mr Bradbury went into this
investment and the analysis that he made before he went in on the
integrity of the investment and part of that exercise is to ensure that
the difference in position between Dr Muir and Mr Bradbury is crystal
Clear.

I see so that that’s all you're taking us to this for?

That’s all I'm doing except you will find as we develop the various
parts of our argument that we will draw on the analysis that | have
made. But it means that you have been taken through in a
comprehensive way to the evidentiary base on which we rely for the
way in which we put the case.

There was an issue that arose about the difference between this
forestry investment and others. And that was always acknowledged.
I drew attention to that in Dr Muir’s evidence and the reason why
Douglas fir had been chosen and the reason why the 50 year cycle was
appropriate.

Then at page 848, under the heading “Pricing of the licence premium”
there was an issue that was raised about the appropriateness of the
pricing of the licensing premium. Mr Bradbury deals with that.
There was a question of stumpage and at paragraph 7 on page 849 this
is where the question of the justification for the figure that was taken
and the reference to Mrs Taylor because she had had access to
Douglas fir log prices and yields for the Central North Island forests
in her role as a director of Forestry Corporation. And | just pause
there because it’s not as if Douglas fir was a new species for forestry
development. The Kaiangaroa Forest in Central North Island had a
significant Douglas fir content.

Real price increases, 851. And a recognition that timber was a
commodity that spiked in price. And then annual licence fees, 853,
paragraph 19. Familiar with Crown Forestry Licences for the Central
North Island forests that were then owned by the Central North Island
Partnership. And the source of his knowledge acting for the receivers
of that partnership. And finally at page 855, and looking at the
bargain, this is something that he entered into, still four decades to
run. Markets go in cycles and fortunes can change dramatically and |
intend to stay with this investment.
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He was then cross-examined and I’m now in volume 12 and his oral
evidence begins at page 2476. And at 2484 this issue is put to him
about being able to structure the investment in some other way.
Beginning at line 25 on 2484 and the passage runs through to 2485 at
line 10. And there is a debate about whether it was possible to
structure it in another way. That wasn't something that Mr Bradbury
agreed with.

The question of obtaining tax benefits, top of page 2485. You
expected to obtain the tax benefits that | took you through a moment
ago by entering into this investment didn’t you? What we
contemplated at the time was that the tax treatment for this investment
might be available for two to three years before the Inland Revenue
Department persuaded the Government to alter the law. We also
contemplated that there was a high risk that any new legislation would
have retrospective effect. In fact the first thing that I did when the
amending legislation was introduced was to check whether it had
retrospective effect so that there was no certainty this tax treatment
would continue beyond two to three years and there was no certainty
that those two to three years would be available unless and until those
steps that you’ve just referred to were taken.

And then there’s a debate about the nature of the investment and | just
draw attention to 2486 going onto 2487. And it comes down to this
proposition around line 5 where essentially it was being put on the
basis that there were other ways of doing this. And at line 6
Mr Bradbury agrees, ”"Well theoretically that may be possible. But I
can tell you now | had no interest in taking a 6.2 percent interest in a
forest of two and a half, (that’s thousand, hectares as is clear from the
evidence a bit later on), two and a half thousand hectares and
incurring the expenditure that would have been necessary to achieve
that.”

Can | just ask you, just so that | know where it’s going, how does the
fact that it was confidently predicted that the law would be changed,
how does that help your clients?

Well it really neither helps nor hinders except that they were prepared
to enter into this investment on the basis that any immediate relief
they got may well be removed, which helps in this way, that it points
to the fact that it was the integrity and the attractiveness of the long
term investment that was driving their decision and not the fact that
they were going to enjoy a tax benefit for any length of time. Indeed,
as Mr Bradbury says, it was such a contentious issue that it may well
have been the subject of retrospective tax legislation. So I think this
is why if one’s looking at well why did these people enter into an
investment 50 years out. And you’ll see in the cross-examination Mr
Bradbury’s asked, well how old will you be when this matures. And I
think the answer was 93. But that’s where the distinction between Mr
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Bradbury and Bristol the company is lost. Because Bristol the
company.

Won't die.

Well no, it won't die. | mean it’s subject to the same vicissitudes as
any other company and we can go through the New Zealand Stock
Exchange of companies and start in about a settled time and see what
exists now. So | think that’s the point Your Honour that | draw from
that.

Oh just so that you can pick this up, at 2493, between line 25 and 30,
the two and a half thousand hectares is picked up in my learned friend
Mr White’s question. And | think just in that passage at 2493, 25
through to 2494 is again picking up just the nature of the investment.

Now then Mr Bradbury is cross-examined about the insurance policy.
And at 2495 line 15 through to the top of 2496 at line 5 where in fact
that issue of the existence of CSI and whether it would be available
when the insurance fell due is discussed and debated.

2,500 line 24 the discussion concerning parentis is taken up. And that
goes through onto 2501. The bottom of 2501 line 20 to 35 deals with
the letter of comfort issue.

If I can just in relation to Parentis and this is just because it falls in
separate places, the role of Parentis is again discussed at 2506
between lines 25 and 30.

Is it fair to regard CSI Mr Carruthers as a one-off creation whose sole
role was to ensure this venture?

(Counsel confers). The answer to Your Honour is no. It wasn’t a
captive insurer, or captive insurance in the conventional sense where
as a matter of commercial practice insurance exists for a single
venture. But CSI was able to carry on other business.

Oh yes, it wasn’t disabled.
No.

But it was brought into being for this business and as far as | read the
evidence it didn’t undertake any other insurance.

Well that’s right Your Honour.
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| mean one can't forecast what it might or might not do in the future.
No.

But as of the date when the evidence was heard, it was a one-off
insurer.

Well that’s right.
As a matter of fact.

That’s right and | expect that’s so of any insurance company that’s set
up and does it's first transaction.

Of course.

But if Your Honour is drawing something from that, this is no
different, I mean this was not a captive insurance situation but it is no
different from a captive insurance.

But weren’t the proprietors of this company involved in this
transaction as a whole? Weren't Muir and Bradbury the directors or
the shareholders or both?

No, no.
Were they not.

That’s really why | gave you these diagrams. Because | can
understand why Your Honour might have formed that view.

Well I did. So you can put that out of my mind can you?

Well I can Your Honour. If you go to the CSI ownership structure
diagram which is the second of the diagrams in the folder that | gave
you, they’re simply not involved.

Alright, well I don’t want to distract you further at this point Mr
Carruthers, thank you.

It's important that | deal with it.

Well it is important because, and is someone going to come and take
us through these arrangements in closer detail later on are they? How
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CSI was set up and who set it up and how it was all structured and
why all this complex chart is necessary.

Well Your Honour.

| only ask now because I'm expecting someone to do that. And if
you're not going to do it now I’ll keep quiet. But if this is the only
occasion it's going to arise, it would make a difference to me.

No, | think that we can see that the integrity of the insurance
arrangement is important. For example when it comes to the sham
allegation is an obvious place. It’s probably equally important on the
Commissioner’s analysis on the avoidance issue. But just if | can just
deal with that issue of control, and this really highlights why I’ve
dealt with the evidence in this way. If you go to our written
submissions, beginning at paragraph 17 on page 6. We submit there,
this is.

Just pause would you — | want to follow this very carefully for when |
get to somewhere near what for me is significant.

Well your Honour | apologise.

I know what you are doing Mr Carruthers and | respect it but it
seemed a convenient opportunity to interpose some analysis of what
this transaction was all about.

Right, let me just deal with this section.
Page, I'm sorry | missed.

Page 6 of our written submissions, paragraph 17. This is the Court the
Court of Appeal asserted that “for practical purposes” Trinity, TFL
and Trinity3 were under “the control” of Dr Muir and Mr Bradbury.
No explanation is given of the meaning “for practical purposes” and
“control”.

Each is a separate legal entity. Under the Act neither Mr Gillespie.
Now I was talking about CSI.

But please be patient with me your Honour, I am coming down to
that, that’s in paragraph 19 but what your Honour has quite properly
put your finger on is the interaction of these parties.

Yes | see where you getting, they talk about similar control.
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Yes, so |, sorry — does your Honour mind if I just pursue reading that.

No no, please | am not trying to interfere with your presentation I just
wanted to make sure we were coming ultimately to CSI.

Well | mean because your Honours asked me about CSI it's actually
brought this whole issue to a head, which is why | have been doing
what | have been doing, but each is a separate legal entity. Under the
Act neither Mr Gillespie nor Reverend Withers is an “associated
person” with either of Dr Muir or Mr Bradbury. These entities were
established on Dr Muir’s instructions to B&M, as part of the structure
for the project which Dr Muir devised for TFL as the recipient of
income generated by it's charitable subsidiaries. And, until it's
dissolution, B&M acted as solicitors for TFL and it's subsidiaries.
However, there is no evidence that the separateness of the legal
entities has not been fully and appropriately respected, with proper
accounting and governance under Mr Gillespie’s stewardship (with
the Rev Withers, concerning the affairs of TFL). TFL and each of it's
charity subsidiaries is subject to the Charitable Trusts Act and the Tax
Administration Act and thus accountable to the Attorney-General.

Similar “control” assertions were made concerning CSI and it's
owner, the Christian Services Charitable Trust. While these entities
were again established at Dr Muir’s request, CSI has it's own British
Virgin Islands resident professional directors, it's affairs are licensed
and monitored by the BVI Insurance Supervisor and it's financial
statements are audited annually. The Christian Services Charitable
Trust enjoys legal status under BVI laws which is similar to that of
New Zealand charities and ultimately accountable to the BVI
Attorney General. | think that’s probably as far as | need go your
Honour.

I want to go through to Mr Bradbury’s cross-examination to 2510 at
the bottom of the page. This seems to be laying the ground work for
putting the allegation of sham to Mr Bradbury about his knowledge of
the structure and the intention and then at 2511 between lines 15 and
20 the assertion is put of pretence down to between lines 30 and 35.
Although that evidence of Mr Bradbury’s sets out his position it
doesn’t feature in the judgments of either court below. No findings
against him, but no reference to his independent position. In the same
way there is the position of Mr Peebles is Ben Nevis and his brief of
evidence is in vol 4 at page 857. It's quite a short brief at 859 it
begins, he had a background with Westpac involved in credit
assessment of problem loan areas, transferred to Auckland to deal
with the fallout from the Crash and then he comes on to deal with the
Trinity forestry investment. And Mr Bradbury are described as best
friends and have been involved closely professionally and personally
since Mr Peebles’ arrival in Auckland. He sets out in this section the
various features of the transaction that he considered and then at 864
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he sets out his position on what he did to as he described at risk
profile of the investment. And there is an analysis through from
paragraph 19 on page 864 through to what is paragraph 20 but runs
through to 868 of the steps that he took in risk profiling. His cross-
examination begins in vol 12 at page 2514 and he is challenged about
his expertise in the forestry matters, he points on 2514 between lines
20 and 25 to his experience from a credit prospective and looking at
forestry deals and you will appreciate from his brief of evidence that
he made his own assessment.

Sorry just to this reference to the due diligence package, is that part of
the materials we have? Is there a report, was there? On the
investment.

Sorry your Honour just where is your Honour referring me to.

Page 2514 around line 35, there is reference to some due diligence
package which is where he got his advice from on some of the aspects
of.

That was the French Burt document | think. Referred to in the
evidence-in-chief | think as a French Burt solicitors due diligence
exercise or something like that.

It doesn’t matter don’t take time on it, it's just that if we are getting a
road map of the whole show and if it was in evidence | would have
wanted to flag it to look at.

There is an extensive amount of due diligence material in vol 16 and
17 your Honour and what, if I can just invite you to take up. The
most helpful way is if your Honour just takes up vol 1.

It's alright are you saying that there isn’t a report that is being referred
to here it's just a lot of supporting information.

No | think that what those, | can identify those two reports, | think
that what at 860 in paragraph 7 Mr Peebles is identifying the due
diligence material that he got and there were two reports in there, one
Pine Plan and one French Burt and Partners. But | think what |
wanted to just alert your Honour to was that there is a significant
amount of due diligence material to which reference is made. If your
Honour it will help just for a moment to pick up vol 1 and the index
and look at the index to vol 16 because in relation to vol 16 you will
see on what is roman numeral 14 beginning at no 162 at page 3298.
The tabulation of the due diligent material and in relation to various
items the witnesses involved are identified, so lets see the advertising
brochure, Peebles at paragraph 7c. And you will see that that is
referred to and without going through the whole of it, if | can take you
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to 173 on the next page you will see that there is a reference to the
Pine Plan due diligence report which is referred to by Mr Peebles and.

Is there anything in advance from a forestry expert discussing the
likely returns from this forest? In advance of their committing
themselves to the acquisition.

Well the answer to that is yes and Taylor who was in her own right a
significant expert in forestry, and Groome Poyry is the other report
that comes to mind immediately, so I think the short answer to your
Honours question is yes.

Well could you in due course give us where we find those. If we are
talking here about due diligence.

Yes, but your Honour can | just be careful that this is not diverted into
an inquiry as to whether this investment would succeed or not.

I am not in anyway diverted in that sense Mr Carruthers, from the
point of view of the genuineness if there is a sham allegation it would
be quite useful to see that sort of material because it might aid you.

Yes your Honour that is right and understanding the thrust of your
Honours question | shall ensure that that is dealt with. Your Honour
may | come back and deal with that.

Yes of course.
Yes | think | could take time now

Well as you go through this overview | am going to go through my
own overview with you.

| am content with that your Honour, in fact | welcome that because it
IS such an important, this is such an important plank to where my
argument goes. | was moving through the Peebles evidence and
looking at the pointers to the way in which he has analysed material
and if I can go to 2519 it's actually, the question is split. Just let me
read from the bottom of 2518: “As a prudent investor you were
concerned you were relying so heavily on two people so closely
connected with the investment?” “No Mr Bradbury is a very close
friend of mine and I do value his judgment and trust him, secondly it
may sound a little arrogant but | have analysed a lot of businesses in
my life and | felt capable of assessing what | saw as the key risk to
achieving profitability myself”. And then at 2520 he is asked about
the insurance arrangements and it's put to him in this way: “If you had
been told prior to the investment that CSI was a captive insurance
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company set up for the forestry investors, would you have as a
prudent investor made further inquiries?” “I am not sure the insurance
was definitely a risk mitigant as | said in my brief of evidence and I
saw it protecting the worth of the forest...” and he goes on and deals
with it in that way. | suppose there will be some debate as to whether
this was in fact a captive insurance but it doesn’t particularly matter,
all that matters is that we had an insurance policy. And then later on
at 2520 “wasn’t the reason Mr Peebles that you were not concerned to
obtain independent forestry advice about the investment was that it
was a very attractive financial structure for you because of the very
significant tax benefits for you personally”. Now as | said earlier |
think the information that we had and the skills that we had certainly
in my judgment that I could make a very good assessment as to
whether the business was going to achieve the profitability or not.
The question of insurance was pursued at page 2527 lines 25 on to
2528 just at the top of the page, | don’t have to deal with that in any
greater deal and then there is just an amusing little interlude, probably
one of few in the case, at 2530 where Mr Peebles was being asked
about the disposition of the insurance premium. Just at line 29 the
question started and then put substantively in this way. “Are you
aware that I think it's over 90% of the premium that were in fact paid,
that’s the $1307, | think it is dollars per hectare to CSI went to
Parentis, and then back by way of loans to the family trusts. | am
now, | wasn’t then, that said it doesn’t really surprise me when my
father was an insurance salesman he received the first two years
premium on every deal he wrote”. And then at 2531 again attacking
the integrity of the transaction, my learned friend asked, this is
between lines 10 and 15, “but the premiums payable by Southern
Lakes Investors would not be sufficient would they to enable CSI to
meet all claims it needed as well as to receive premiums payable by
Trinity, that may be so in the case of Armagedon but | mean that’s
probably so for every insurance company in the world”.

What was mean by “to receive premiums payable by Trinity”?
Well that was my learned friend asked the question.
They both paid premiums didn’t they?

Yes that’s right, in that chart they are in two columns, | think that
must be what it's referring to.

The reference to Armagedon must be read with the exclusion in the
policy that he has already referred to in his evidence that the policy
excludes loss worse than leaving 300 trees standing per hectare. So |
don’t know what the estimated value of those 300 was, but sure it
takes away a lot of the risk.
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Yes. Your Honour I think all I can do is simply note that is so. | want
to move from there just to really round off the acknowledgement that
I made in relation to Dr Muir’s evidence | don’t want it thought that |
have ignored the elephant in the room so | have started in that way,
and in my note which is in the folder | have handed in, I just want to
draw together the essence of what | have been taking your Honours
through on the facts, and | have noted in that that Dr Muir is the
architect of the Trinity Foundation.

Which document, oh | see, Dr Muir’s role, yes just wondering which
document it was.

Which elephant | was wondering?
I should ask your Honour whether that’s a personal matter (laughs).

Probably the best way for you to answer a rather unfortunately
expressed question Mr Carruthers.

Well it's a way of just recognising that there is a significant issue that
I plainly need to deal with as | have been quite frank about in trying to
isolate those parts of Dr Muir’s evidence on which | can rely and
which plainly I can’t, and there is really nothing in that part that I
need be concerned about. But | want to put just the respective
positions of Dr Muir and Mr Bradbury and | put it in this way that
Dr Muir is the architect of the Trinity Foundation benefaction, his
enterprise resulted in the Ben Nevis and Accent Management Joint
Ventures investing. Dr Muir is not a party before the Court, however,
as the principal he was involved in the Commissioner’s inquiries and
the events concerning discovery of documents. He gave evidence
before Justice Venning who expressed very strong adverse findings of
credibility, Dr Muir’s behaviour in these discovery matters and in his
evidence before the Court are matters relied on heavily by the
Commissioner and the Court of Appeal in its reasons as somehow
affecting all of the joint ventures generally but with particular
attribution to Mr Bradbury and relatedly his LAQC Bristol forestry.
While Dr Muir and Mr Bradbury were then and until recently in their
law firm partnership together, they had quite different and discrete
roles in the organisation of the Trinity Foundation benefaction and the
joint venture itself. Mr Bradbury in my submission gave a full and
truthful account of his role in his interview with the Inland Revenue,
including volunteering the Parentis brokerage arrangements. He had
no knowledge of or role in the discovery matters that the Judge was so
critical of. Mr Bradbury’s evidence before the Court at trial was not
criticised and my submission is that there was no basis on which it
could be.
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Turning now to Mr Bradbury’s position. Strong exception is taken by
Mr Bradbury to what is a guilt by association smear on him by the
Commissioner and the Court of Appeal especially concerning the
repeated sham allegation in this Court, which is a matter to be
addressed by my learned friend, Mr Stewart, however the entire tax
avoidance submission for the Commissioner is infected with this
general smear approach against Mr Bradbury, in submission careless
of the facts concerning his role. It's not only unfair to him, but in my
submission it does amount to improper conduct. And finally in this
respect when seeking to separate the interest of the joint ventures who
are before the Court, it's worth noting the rather acid remark of the
President of the Court of Appeal when referring to Dr Muir and the
criticisms made by the trial Judge, ask counsel for the appellants,
“well then are you saying that none of this matters”. And there are
two parts in response to that question. First and directly responding to
it the answer is, Yes. It is submitted that none of that conduct has any
relevance to or effects in any adverse way any of the JVAs before the
Court. As the Court correctly noted, no attempt was made to suggest
that those adverse findings and criticisms were not open to Justice
Venning. The second response is this, it's appropriate to reflect on
why that question was relevant to these appellants in the way it was
expressed. It is with respect not the burden of the JVAs to answer a
question in those terms as if there is a need for them to express any
view about Dr Muir. The case needs to be argued and dealt with on
its merits concerning the affairs of the JVAs and what is their dispute
with the Commissioner. And while the Court did say that the moral
dimension is of little moment, it is very clear from the Courts reasons
that it did not carry that discipline through, rather it infects large parts
of the Courts reasons and they are criticised for that reason and the
submissions before this Court.

Mr Carruthers, do | understand you to say it, I am looking at
paragraph 4 in particular, that your criticism of the guilt by
association smear as you put it, is one confined to the Court of
Appeal. It's not a criticism of Justice Venning?

No it's not a criticism, ummm oh, I certainly wouldn’t put it as smear,
no.

I am just really wondering how that relates to your reference to Justice
Venning in paragraph 6.

The adverse findings were the findings made against Dr Muir, not
against Mr Bradbury.

Right so there is no criticism in this aspect of the case of Justice
Vennings analysis and judgment?
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Well let me be careful in answering.
No criticism of the smear of guilt by association.

No, but I do submit in relation to his judgment that he does treat the
Bradbury and Muir team as being represented entirely by the evidence
that he relied on from essentially Dr Muir because as | have submitted
there is no reference to Mr Bradbury’s analysis or Mr Peebles analysis
of the transaction, but | think your Honour, the real thrust of the
submission is the way in which the Court of Appeal has dealt with the
issue.

For myself Mr Carruthers, while accepting entirely that it is open to
you to make a powerful submission and to indicate a sense of injury
on behalf of your client, | think it unfortunate that you make the
comment on the remark of the President of the Court of Appeal which
strikes me as an entirely appropriate question to ask and also really
more importantly the suggestion that the submission being put on
behalf of the Commissioner is improper conduct in this Court, that
strikes me as an exaggeration which | don’t think assists in what is an
entirely proper and firm submission.

Your Honour, I understand what you say but as to the propriety of the
question in the Court below, | can say as counsel that we had a
number of comments and criticisms and dispersions that were made,
that in my submission cannot be justified. Now if | have gone too far

In the end Mr Carruthers you do answer the question, so there can’t be
an off the wall question, it's an appropriate question to have been
posed, however, | simply make the point that I think these comments
detract from the force of the submission you make.

As your Honour pleases, in that case | do want to fall back from them
but I do invite you to accept that it is very difficult to listen to a very
pointed remark that suggests that one’s argument is not appropriate
and similarly in relation to some of the arguments that are made by
the Commissioner, particularly the sham argument when we get to
that and look at whether it does actually have a proper factual
foundation, then they are serious matters.

We will look at that in due course.
Your Honour | want to now move to.

Where are we heading Mr Carruthers, can you just give us an
indication of where you want to take this part of the argument.
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I have now dealt with all of the factual issues that | want to deal with,
all of the evidentiary base that | wanted to deal with and I now want to
turn to the two topics that I am going to address and | want to address
first the issue of the insurance premium and the accrual rules
spreading and then | want to follow that with what is essentially a
reply to what the Commissioner is saying on the license premium
issue. Your Honours those parts may not take me through the whole
of the balance of the afternoon and | am concerned that to really
achieve the logic of what we are doing that Mr Stewart addresses next
and with some concern he wanted to, for reasons that | perhaps don’t
need to go into, but they do concern a request by his client that he
addresses on that issue in the morning. So if we did happen to finish a
little early 1 would invite you to adjourn at that stage so Mr Stewart
could begin in the morning.

Will Mr Harley be addressing us following on from you?

No | proposed after |1 have done these two topics | propose that
Mr Stewart would address on sham and then | would want to come
back and address on avoidance and then Mr Harley would deal with
the consequences of avoidance.

Well we would be very reluctant not to use the time that we have
available Mr Carruthers, perhaps over the adjournment you can
consider with your colleagues how you might use the time, because it
may be that some different sequence would be more helpful, if you
want Mr Stewart to address in the morning.

Your Honour, I will reflect on that, but I wouldn’t want you to think
that we hadn't carefully looked at the best way of presenting the case
in the Court. But I will look at that issue.

| am sure you have and | am sure it's the preferable way to address
matters Mr Carruthers, but we are concerned to make sure that
everyone gets a fair go, and don’t really view with equanimity losing
time.

I understand that and | certainly appreciate the point that your Honour
makes to me about ensuring that everybody has time.

Lunch adjournment

Court resumes: 2:18pm

Carruthers

Your Honours may | turn to the first substantive argument that the
appellants make and it is in the note that I have for oral argument on
that point, under the heading “Ben Nevis Appellants Insurance
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Premium Accrual Rules Spreading”. And it is an issue of statutory
interpretation and despite the explanation that may just take a little
time, in the end it turns on two quite short points concerning the
amount involved or the percentage involved. Let me take you through
it in this way.

That the general policy of the financial arrangement rules is canvassed
in our submissions and | have given you the reference. And just
identifying what is at issue concerning the contract of insurance
premium note is this. First the legal characteristic within the FA
Rules themselves (that is, is it truly a contract of insurance or a
“sham” and | note now but only against Redcliffe and Bristol); and
the second issue is whether the amount is deducted correctly when
incurred (in 1997) or whether it is required to be spread over the 50
year period under the AE Rules.

Without the FA Rules in the Act, unquestionably the amount for what
is loss of profits insurance would on ordinary principles be a business
expense of the JVAs, deductible as incurred, in 1997, and as the
Commissioner purports to accept.

What is at issue here is the treatment of what is generally known as a
“wider” or “composite” financial arrangement, which is not a defined
term, but which description reflects the broad effect of s EH 2. And |
come to deal with EH 2 in a moment. The idea of how a wider
financial arrangement is treated under the FA Rules is simple to
describe conceptually as it is subject to complex statutory rules.

The term “financial arrangement” is deliberately cast widely in the
statutory definition of OB1, and | set that out as well in a moment.
And is then confined by exceptions. So, while a “debt instrument” is
a financial arrangement, a share in a company and a contract of
insurance are not — the latter two are “excepted financial
arrangements” (EFA).

The Ben Nevis appellants’ position is that unquestionably there is a
wider financial arrangement here, including the insurance. And the
Commissioner’s reply correctly states the position, and | summarise it
in this way:

- the insurance is, in isolation, an EFA (as the definition prescribes).

And your Honours you will see that | have cross-referenced to the
submissions into the High Court judgment as necessary. That follows
what we have done in our written submissions and | don’t need to
take you to this material. | can summarise the argument quite
conveniently by just noting these passages in passing.
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And the second proposition is:

- the insurance becomes part of a wider financial arrangement
because of the inter-relationship and integration with the other
licence premium promissory note (and the Ben Nevis appellants
also suggest in paragraph 17 below the accounting for Trinity3
harvest proceeds, and the option).

As the Commissioner goes on to record in his reply correctly, the
JVAs’ general assertion was that while there was a wider financial
arrangement, there was no financial arrangement spreading under the
AE Rules required because, viewed overall, the contracting parties
had all agreed there was simultaneous satisfaction of the obligations
(by delivery of the promissory notes, that is the securities) with the
delivery of the licence. Accordingly, as the Commissioner has always
accepted from the JVAs own tax returns position when assessed, there
is no difference between the agreed acquisition cost and the
consideration exchanged. And in the High Court Justice Venning
recorded this position correctly, and | do cite from that to illustrate it.
“Take the case of an unconditional agreement for sale and purchase of
property where possession passes immediately upon the contract
being entered into and where the bulk of the purchase price is not
payable until settlement, which is to take place two years later. It is
likely that the vendor will require extra money to be paid because the
purchaser has both the use of the money and the use of the property.
The extra amount paid to the vendor is to compensate him or her for
being without both the property and the money. It is this
compensation which the accrual regime seeks to isolate and bring to
tax.” And then | emphasise this passage. “Where payment in full
takes place at the time of the first transfer of right [in this case by
delivery of the promissory notes in satisfaction], there will be no
interest element in the sense required and the accrual regime will not
isolate one.”

My submission is that this approach, of course, reflects exactly what
the contracting parties had always intended, so that the FA Regime
did not require any recharacterisation of the constituent terms. And
that being so, and subject to the Act’s specific provisions, it is not
surprising that in principle: (a) the FA Regime not being applicable to
the Licence, the licence premium amount is subject to orthodox
depreciation treatment of such a capital asset (spread over 50 years);
and (b) the insurance component is treated as deductible in full when
incurred. This approach reflects the general scheme of the Act,
outside of the FA Regime.

Now, the Commissioner maintains (and he always has) that: (a) the
licence premium is not treated as the acquisition cost of depreciable
property — this is the separate argument | come to in the next section.

35



Tipping J

Carruthers

Tipping J

Carruthers

Tipping J
Elias CJ
Tipping J
Elias CJ

Tipping J

Elias CJ
Carruthers

Tipping J

McGrath J

Tipping J

Would you mind just pausing Mr Carruthers. That passage which is
cited from Justice Venning, his paragraph [203] | take it, where he
says “where payment in full takes place by delivery of the promissory
notes”. A promissory note is simply a promise to pay. It is not a
payment. Is there something subtle there that I am just not grasping?

It will in the end turn on the word “incurred”.

So the word “payment” is not strictly accurate. It is the incurring of
the obligation.

Well that’s, yes that’s right. And there is, we come to a delightful
discussion by Lord Hoffmann of juristic and commercial terms in the
word “payment” in due time.

But

Is that the Judge’s words in square brackets or yours? Sorry
Yeah, | thought it was intended to be the Judge’s words.

I assume that it is not. | might be wrong.

Oh, 1 don’t actually think it is [203]. | have just been trying to find it.

No, it’s not.
My apologies.

Because | noticed this in the judgment and | should have marked it.
Maybe | did and | am now trying to find it. There is a further
reference to the promissory note in the judgment of Justice Venning at
paragraph [130]. That is not the paragraph you are here referring to
but | had a similar sort of query as to that paragraph but | am pretty
certain | marked, | can’t now.

Paragraph [194] is the paragraph | have marked as explaining why it
is incurred on the signing of a promissory note.

| think I would be with the concept if His Honour had used the word
“incurred” but it's the use of the concept of payment that, as I
understand, you are highlighting here Mr Carruthers, that | find
somewhat elusive.
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Well 1 am highlighting the coincidence of obligation, that is that, and
the point being they are unconditional promises to pay, as you say. |
mean it is not different from a cheque in that respect. And the only
point the Judge is making is the coincidence of it but your Honour |
apologise for the error but | am just equally determined to find out
where it was.

Well you see the Judge’s reasoning leads on to the proposition there
will be no interest element.

Yes.

That’s the crunch because that pre-supposes that there is coincidence
of payment and delivery but here, with a promissory note, you haven’t
got a payment in the sense of actual delivery of the money.

No but you do have a sense of delivery of the obligation by which
payment will be made.

Of course but it doesn’t seem, with respect, the reasoning doesn’t
seem to me to precisely add up where the focus is on payment.

Your Honour | am getting a little collection of things that | need to
come back to and I will. 1 just, for the moment, don’t understand how
we made that mistake. And your Honour, when | come back to it, |
will just deal with the question of that passage in brackets, because
that is certainly the approach that we have taken.

What’s the passage in brackets I’m sorry?

Oh it’s just as the Chief Justice indicated where we have got the word
“by delivery of the PNotes in satisfaction”.

Oh | see.
And | just need to check exactly what we have done.

You are relying on para [194] aren’t you? It may be a mnemonic for
you to make a submission to that effect.

I mean your Honour is correct that that is the context in which
payment is equated with, the payment by the promissory notes is
equated with incurred.

It rather seemed to me that you have incorporated a submission really.
You indicated that by the use of the square brackets.
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Yes | am losing confidence in what | have actually done your Honour
but I know that I thought that I personally had insidiously checked all
of these

But least there be no doubt about it, let’s take those bracketed words
out. There would be then absolutely no problem because the money
has passed.

But it’s the square brackets that are the problem which is why I think
it is editorialised.

Well | don’t think it’s sound.
It’s a different case isn’t it?
Yes a wholly different situation.

Well with respect | don’t agree and | think that the way that the
reference that Justice Anderson helpfully took me to in [194] puts that
position correctly, that is that the expenditure has been incurred as the
plaintiffs are definitively committed to the payment of the insurance
premium in 2047. Payment is not

| don’t, that is not my problem. My problem focuses on the word
“payment”. The promissory note is not a payment. It is an order for
payment. It is a bill drawn on one’s self in a sense, like a cheque.
Well not quite like a cheque. But the Judge here is deliberately
equating a real exchange. It means that there is no interest dimension.
That is what he is doing. And to interpolate a promissory note as
being the equivalent of that, is where | have the difficulty
Mr Carruthers. But come back to it. | don’t, it’s not an altogether
easy point and | noticed this in the judgment itself. So I am
wondering whether this is an interpolation. Because the Judge
seemed to be treating in one passage of his judgment the promissory
note as amounting to payment.

Yes well that is at paragraph [130]. | think that’s.

Well that can’t be right can it? It may evidence the incurring of an
obligation to pay but it can’t be surely equated with actual payment.
But anyway come back to it Mr Carruthers.

Well I will but I think the approach that His Honour took is actually
reflected in paragraph [130] and in [194] and I will find that passage
and | will come back to it. And | will revisit that issue that your
Honour raises with me too.
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It may not matter. | just don’t know whether it does but I just
couldn’t let it go by without comment that it didn’t look right.

No, well your Honour I think it is a fair observation on our argument
that it does not matter and it is certainly the position that the
Commissioner similarly has taken on that. Now what | have then
submitted in paragraph 7, is that the approach that | have been
discussing as to the way in which the parties had approached the issue
reflects exactly what the contracting parties had always intended. So
that the FA Regime did not require any recharacterisation of the
constituent items. That being so, and subject to the Act’s specific
provision, it is not surprising that in principle the FA regime not being
applicable to the Licence, that the licence premium amount is subject
to the orthodox depreciation treatment of such a capital asset. Oh I’'m
sorry your Honour | have dealt with that.

Yes | think your Honour Justice Tipping stopped me when | was in
| am afraid | did.
No no, that’s quite alright.

But it doesn’t do any harm to repeat it because that is your essential
argument isn’t it, in sum?

Well that’s right, yes it is. And the, so the licence premium amount is
subject to orthodox depreciation treatment and the insurance
component is treated as being deductible in full when incurred. And
that, this approach reflects the general scheme of the Act outside the
FA Regime.

Sorry where are you?

I have actually repeated paragraph 7 your Honour. | was really just
trying to catch up and I apologise for that. Paragraph 8, | am dealing
with the, what has consistently been the Commissioner’s position.
His position is that the licence premium is not treated as the
acquisition cost of depreciable property. And that’s the separate
argument that 1 come to. The Commissioner lost in the Court of
Appeal and the Commissioner re-argues in this Court. And the, as |
have noted, that’s the next argument | want to make when | finish this
topic.

The insurance premium is nevertheless required to be spread under
the AE Rules. That’s the Commissioner’s argument that that’s so.
And Justice Venning, in our submission, correctly rejected that
argument but the Court of Appeal upheld the Commissioner’s appeal
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so that the Ben Nevis appellants contend that the Court of Appeal was
wrong on the insurance premium amount and | have given the
reference to our written submissions and the Commissioner’s
response. My submission is that the Commissioner’s response is
unsound.

So the question then is “Was the insurance premium required to be
spread over more than one year?” And the JVA’s argument is that the
premium was deductible in the 1997 income year, either because
SEF 1 (and I come to that) was not applicable as the premium was
incurred in respect of a financial arrangement and the deduction was
not required to be spread under the rules, under the AE Rules, because
either it was solely attributable to an excepted financial arrangement
that was part of a financial arrangement, or the amount was less than
2% of the core acquisition price of the financial arrangement.

Now, if the premiums are incurred in respect of a financial
arrangement, s EF 1 does not apply. It is only if the premium is not
incurred in respect of a financial arrangement that s EF 1 has possible
application. Now, I then set out EF 1 and I think

Sorry this is, | am just trying to understand these split sentences. Is it,
this is all tied up with, the first sentence “if they are incurred in
respect of a financial arrangement”, that is, on the basis that they are
insurance premiums, is that the exception.

Yes.
Yes. Yes.

So | have set out EF 1 under paragraph 11 and I think | can probably
pick up the point about EF 1 by just going to the narrative on the next
page. The “spreading” would occur by virtue of paragraph (b). The
“unexpired portion” is prescribed in EF 1(5), to reflect the future use
of the benefit acquired by the affected payment. And the, that then
leads to my consideration of the application of s EH 1. EF 1, being
the AE Rules does not apply in relation to any expenditure incurred
“in respect of any financial arrangement”. *“Accrual expenditure” is
defined by OB 1. It means any amount of expenditure incurred that is
allowed as a deduction other than expenditure incurred in respect of
any financial arrangement. And then | have set out the definition of
“financial arrangement” in paragraph 16 but bear with me and let me
come to that.

The position is this, that if the $34,000 insurance premium was paid in
respect of a financial arrangement, then it will be required to be
spread, if at all, under EH 1, being the general FA Rule. It is not
required to be spread under EH 1, but it is still incurred in respect of a
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financial arrangement, the result is that s EF 1 does not apply. The
insurance premium can be deducted in the year it is incurred. And
then | have referred to the accrual regime guide where the editor,
where the authors note “The rationale for defining the above
arrangements [including a contract of insurance] as excepted financial
arrangements is that each has characteristics similar to equity. In the
case of life insurance, partnerships, joint ventures, group investment
funds and superannuation, an interest is essentially equivalent to an
equity interest. Other forms of insurance and bets are similar to
equity in that a holder of an interest partakes of risk and risk-
spreading. As expressed by the 1986 consultative committee, such
arrangements are unlikely to involve the concept of time value of
money.

So then that leads to the question of “Was the premium incurred in
respect of a financial arrangement?” And then | have gone to the
general rule. The factors are noted in (a) and in (b) the person is an
issuer in relation to the financial arrangement, the factors are noted
there. And ins EH 1(2) is prescribed how expenditure (in this case) is
to be spread, giving a yearly allocation.

That brings me to the definition of “financial arrangement”. And you
will see under (a) (ii) that it includes “money in consideration for a
promise by any person to provide money to any person at some future
time or times, or upon the occurrence or non-occurrence of some
future event or events”, and then underneath that “but does not
exclude [sic] any excepted financial arrangement that is not part of a
financial arrangement. And an “excepted financial arrangement”
means “a contract of insurance”.

It is a self-standing contract of insurance. It is not to be spread.
That’s right.

So in order for it to be spread it has to be part of a wider financial
arrangement. Or have | got that the wrong way round?

No that is the wrong way round. In this case the contract of insurance
is part of a wider financial arrangement and the exception bites
because it is the amount that is taken out of play by the definitions.

They have really made it very tricky, haven’t they?

Well yes, and it is something of a cold towel around the head, but it is
purely a matter of statutory interpretation and just matching those
provisions. Let me go through
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Well what do you, where did the Court of Appeal, Justice Venning
said it didn’t have to be spread. The Court of Appeal said it did have
to be spread.

Yes.

Now what was the fulcrum on which they differed. Because that is
really what we have to resolve isn’t it?

Let me just go to, take you forward to paragraph 26 then. No go back
to paragraph 25 on page 8. The Judge makes a very good analysis of
this. His reasons for accepting the contention against spreading were
that the insurance is part of the wider financial arrangement as
defined. The insurance premium note is the right to money as
defined. And the end result is that the insurance is within the wider
financial arrangements. And both those points are common ground
with the Commissioner. Now EH 2 applied as a result of that. And,
as the section says, the amount (and we have interpolated here the
final insurance premium note of $32,000) in respect of a financial
arrangement [here the “wider” financial arrangement, by reference to
the definition that | have just read], that is solely attributable to an
EFA [that is, the insurance] that is part of the financial arrangement.

So what is being isolated is the amount in terms of the section. And
what the Court of Appeal, yes, | will just read from paragraph 26
because this is the analysis. “If the amount that is removed, it is the
amount that is removed and not the instrument to which it relates.”
And the Judge was right to so conclude. And it was this question of
modification of the definition of financial arrangement. “Specifically
EH 2 does not modify or alter the definition of “wider” financial
arrangement by removing from it the relevant excepted financial
arrangement — that is not what EH 2 provides.” That is, it doesn’t
remove the document from the wider financial arrangement. What is
removed is the amount and so the Court of Appeal said that, said
correctly “that the premium is solely attributable to the policy and
thus to an EFA. But the Court was wrong to disregard the EH 2
reference to the amount of that EFA that is part of the wider financial
arrangement.”

And our submission is that the Court is wrong. If the relevant note is
part of the wider financial arrangement, as here, it is the amount that
is excluded with reference to its singular solely attributable character.
So that is where, when | introduced this topic, | indicated perhaps a
little delphicly that this really turned on the word “the amount”, and
that’s the difference between the Judge in the Court below and the
Court of Appeal, Judge at first instance in the Court of Appeal. The
Court of Appeal
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So in terms of the fulcrum, it is EH 2.
Yes.

Yeah.

They differed on the effect of EH 2.

That is right. And the difference between them was that the Judge
correctly picked up that the statutory provision that was the fulcrum,
as your Honours have put it, was the amount and somehow the Court
of Appeal reasoned that that provision, that that provision somehow
converted the excepted financial arrangement and did not allow for
the operation of EH 2. Can | just then go back

And that, similarly, wholly hangs on it being an insurance
arrangement.
Yes it does. As | said at the start, the whole question of the

deductibility depends on it being a contract of insurance. If it is a
sham, | mean this is really the choice, it’s either a contract of
insurance or it’s a sham.

Well it might be mislabelled. It still might have effect but not as a
contract of insurance.

Yes although it is
As a financial arrangement.
um,

Well that is theoretically possible but | don’t think anyone is
suggesting that there is another ingredient potentially in this mix.

No please, we have enough.

There is enough, it’s either insurance - if it is valid it is insurance. If
it is not valid it is because it is a sham.

Yes. | mean in my submission that has to be so. And

What if the parties think it is a contract of insurance and in fact it is
wrongly categorised as such, it is something else, and they are
honestly mistaken about it?
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Yes it is the question of what else it can be though that is the issue and
I suppose that | am reinforced by the

Does it insure something or doesn’t it? Does it insure an insurable
risk? Theoretically.

Yes. I, in my submission, it just doesn’t arise in this case by reason of
the findings in the Courts below.

Sorry, which findings? To summarise?
That it was a contract of insurance.

Well I don’t think there is any suggestion is there, by anyone, that if it
doesn’t have the substantive effect of a contract of insurance and is
not a sham, it has substantive effect as some other legal beast?

No, there’s no suggestion of that.

Only talk about logical possibilities here. You have to establish that it
is a contract or you have to maintain the view that it is a contract of
insurance and that it comes under EH 2.

Yes. Itisas short an argument as that.

And the error you say that the Court of Appeal made, is in looking at
the arrangement or the contract rather than the amount of the
expenditure.

Yes, the Court of Appeal failed to appreciate that the statutory
provision bites on the amount and that

Which here is expenditure.

Yes. But the Court, the conclusion of the Court was that EH 2 took
the document out of the definition of “wider” financial arrangement.

Can you just refer us to the paragraph in the Court of Appeal
judgment that you say does

The discussion begins at paragraph [71] where the Court sets out
EH 2 and then just concludes at [72] “The Commissioner succeeds on
this point. The premium is solely attributable to a contract of
insurance and thus to an excepted financial arrangement. Accordingly
on the basis that the contract of insurance is part of a financial
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arrangement, the premium is nonetheless not attributable to that
financial arrangement given EH 2 and thus not excepted from the
definition of accrual expenditure.”

I will read the whole of that passage, the whole of that reasoning:

“For the sake of completeness we note that the result is the same even
if the contract of insurance is not part of wider financial arrangement
(that is, a wider financial arrangement). If this is so, it is not a
‘financial arrangement’ at all, given the definition of *financial
arrangement’ and accordingly the relevant expenditure would not be
excluded from the definition of “accrual expenditure’.

In his judgment Venning J made a broadly similar analysis of the
statute to the one we have adopted. He took the view that the
insurance contract was part of a wider financial transaction and was
thus required to consider the impact of s EH 2. But it was at this point
that his approach differs significantly from the one we have adopted.
Having set out the terms of s EH 2, he said (at [205]) that the
insurance premium due in 2047 fell within the definition and was thus
not required to be spread under the accrual rules.

With respect to the Judge, he thereby misapplied s EH 2. If s EH 2
applies, the relevant expenditure is not incurred ‘in respect of a
financial arrangement’ and accordingly is not excluded from the
definition of *accrual expenditure’. Instead the relevant expenditure is
accrual expenditure and is required to be spread.”

Now, if we go to EH 2, which | have set out under paragraph 22, “The
amount of the gross income deemed to be derived or the expenditure
deemed to be incurred by a person in respect of a financial
arrangement under the qualified accrual rules shall not include the
amount of any income, gain or loss, or expenditure. It shall not
include the amount of any expenditure that is solely attributable to an
excepted financial arrangement that is part of the financial
arrangement.” That is, that the money, the amount of the insurance
premium which is solely attributable to the insurance policy, which is
part of the financial arrangement. So

I am not quite following this emphasis on the concept of amount.

Well you see what, because what the Court of Appeal has done is said
well it is really the contract of insurance that is being taken out of
play. What the Court has really said is “shall not include the
document by which expenditure is incurred that is solely attributable”.
See it has actually taken the contract of insurance out, whereas the
section simply requires one to look at the money or the amount.
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Weren’t the Court of Appeal right that the premium was solely
attributable to the excepted financial arrangement. If we just stop
there.

Yes that’s right.

So far so good. It has recognised in the last few words of the section
that that excepted financial arrangement is part of a bigger financial
arrangement.

Yes.

But | don’t see how your argument, focusing on this concept of an
amount, takes you to your intended destination. Because the amount
is referred to twice. The amount is in the first line. And the same
amount, the same concept, is in the third last line.

Yes but the amount in the third last line is the amount of expenditure
that is solely attributable to the insurance policy where the insurance
policy is part of the financial arrangement.

Well the first step is the amount of the expenditure deemed to be
incurred shall not include the amount of any expenditure solely
attributable. That’s the end of it isn’t it?

No no. But no, your Honour, you are still dealing with the amount of
expenditure.

| must say | am unaided by learned counsel, | view this section as
being quite straightforward. That you don’t take in to the deemed
expenditure any amount that is attributable solely to an insurance
arrangement. Even although the insurance arrangement is part of a
wider financial arrangement. That’s the way | would naturally read it.
What am | doing wrong Mr Carruthers?

It seems to me to be ambiguous, you could read it either way, couldn’t
you?

If the contract of insurance, which is an excepted financial
arrangement, is part of a larger financial arrangement, it doesn’t come
within the general definition of a financial arrangement. Is that your
point?

Yes.
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And therefore it is not caught by clause (b) of the accrual expenditure
definition.

That’s right.

The Court of Appeal has got it back to front.
Yes it has and Justice Venning got it right.
So it’s rather a linguistic maze isn’t it?

Well it is your Honour. That’s a fair comment. But if one works
through it step by step, one can see where the legislation was
intending to get to.

In fact you can convey it really with a flow chart.
Yes you may well have provoked me to do just that.

It is the apparent simplicity of EH 2 on its face muddied by other
factors that | am not bringing to account Mr Carruthers.

You carried me forward in the argument, and don’t misunderstand
that’s not a criticism for a moment, but | think

You will need for my benefit anyway to go back to where you were,
and then just work it through the way you were wishing to. Because |
have to say | have read that quite simply but obviously it’s not nearly
as simple as a simple mind like mine is treating it as. And the Court
of Appeal seem to have taken it quite briskly don’t they? They have
fallen into the same error that I have, obviously, on your submission.

Yes that’s right which, with respect, is why we are here.

Well on this point yes. You have got more problems ahead. If you
don’t win this point, then you are down anyway aren’t you? Or
nearly.

We have got another leg to this point, yes.

You have got another leg. Where do you want to go back to, Mr
Carruthers? | am very willing to be shown that | am being simplistic.

No | am just, I am going to take you back to where | was and I think |
can go back to paragraph 17 on page 5.
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Sorry because | am just lost. Just tell me, if you are right and the
insurance premium is not treated for accrual purposes under the
financial arrangements, what’s the provision that is treated under as
that? OB...?

No OB 1 is the definition.
Oh, that is the definition.

It then is, it is either deductible in 1997 or it is spread over, well over
the whole 50 years.

Under what provision?
Because it is spread over, that’s the period, um
That’s the accrual period.

That’s the accrual period yeah. Um, but your Honour wanted me to
just

Just if you can, at some stage, | need to find the section.

It is under DL3, DL1(3) or BB7 and your Honour will see a
discussion of those sections in the trial Judge’s judgment but you can
take it from me that the argument is that it’s either deductible in the
1997 or it’s spread over 50 years.

But it doesn’t come within the financial arrangements?
Well that really is the issue.

I realise that. But I am just saying on your argument.
Oh I see yes, that’s right.

Yes.

There is no argument against you, as | understand you, except sham
that it is not deductible at all.

That’s right, yes.

So it is either a sham and therefore it is not deductible, or it’s
deductible in one hit or over 50 years.
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Yes that’s right. That’s right. If it’s sham it's not a contract of
insurance at all. Just for Your Honour the Chief Justice, that
discussion of DL1 subs (3), and BB7, begins at paragraph 186 of the
High Court judgment.

Thank you. Oh, 171, thank you. What does ‘solely’ mean in EH2?

Well it really means only because, and with respect | don’t think
there’s an issue, the amount, the insurance premium can only be
attributable to the contract of insurance. So in that sense it is solely
attributable.

Thank you.

I'm sorry | think I interrupted you in going on to something. No, I'm
going back because I'm determined to take Justice Tipping to the
point where.

Well | want to hear this because it’s the crunch of this issue.

Yes well it is. Now let me just deal with the whole of the context
because I'm going back to paragraph 17 where the submission is that
the insurance premium was clearly incurred in respect of a financial
arrangement consisting of lease and these are the constituent parts of
the financial arrangement that we say existed. And part of that is the
contract of insurance. Now there’s no authority on when one
arrangement is part of a wider financial arrangement. There is
authority in the Court of Appeal on when it's not. And I've cited a
passage from the decision of Justice Gault on that point. But then we
go on to submit that here through clause 5 of the agreement to grant a
licence and the shared securities and the insurance contract, all parties
were bound contractually together. There can be no argument over
the fact that the $34,000 was incurred in respect of a financial
arrangement, the contract of insurance, which was part of a wider
financial arrangement. This is commonplace, for example mortgage
replacement insurance which is part and parcel of the lender’s terms
with the borrower. And having regard to the complete integration of
the complex of agreements involved, the total premium and the final
insurance premium reflect directly the CSI policy response in the
event of a claim upon harvest, being the provision of money at some
future time upon the occurrence or non-occurrence of some future
event being the harvest value when it arises. And that’s a classic
wider financial arrangement. And I've referred to the Judge in the
High Court. And as the Court of Appeal noted, it was common
ground that that’s so.

Now I do want to just continue through with this and the question is
whether the insurance premium was required to be spread under EH1.

49



Elias CJ

Carruthers

Elias CJ

And cash flows including wider financial arrangements are generally
required to be spread over the term of the financial arrangement under
EH1. And there are limited exceptions to the requirement to spread.
And then I've dealt with the two relevant ones, amounts incurred
which is solely attributable to an excepted financial arrangement that
was part of the financial arrangement. And the second leg of that, the
non-contingent cost not exceeding 2 percent of the core acquisition
price of the financial arrangement. And we rely on both. Common
ground the insurance premium was solely attributable to the
insurance.

And then I’ve gone and dealt with the EH2 provision. And I've said
the point of emphasis is on the amount and not upon the classification
of the wider financial arrangement and of it's constituent elements. In
order for the provision to apply, the JVA’s contract with CSI needs to
be an excepted financial arrangement which means in effect it would
need to be a contract of insurance. And I've noted the definition of
excepted financial arrangement includes a contract of insurance. Both
courts so held. And then that’s subject to the sham issue and I've
noted that the commissioner maintains the right to assert sham
concerning two of the parties only.

And then just going back to the accrual regime guide, and this
passage: “Of these categories of excepted financial arrangement, the
most important is likely to be the category of insurance contracts. An
insurance contract is not defined in the Act. The common law
definition should therefore apply. In general an insurance contract
will be any contract which provides a benefit on the happening of an
uncertain event where the purpose of the benefit is to compensate the
insured party for loss or prejudice resulting from the event. This is a
relatively wide definition providing scope for taxpayers who want to
move outside the ambit of the accrual rules to draft agreements as
insurance contracts. If this is done care should be taken to ensure that
various statutory requirements related to insurance and life insurance
are complied with.”

Then 1 think I will take Your Honours, and because of the issue that
Your Honour Justice Tipping has raised, I’ll go to the way in which
the Judge has reasoned it and then come back to the Court of Appeal
analysis. And if I can go to paragraph [203] of the judgment please.

Court of Appeal?

No, I’m at the Judge at first instance Your Honour, under tab 3 in the
Supreme Court proceedings volume.

Thank you.
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And the Judge reasoned it in this way: “The wider financial
arrangement in the present case must be one that satisfies Part (a)(ii)
of the definition of financial arrangement. Namely an arrangement
whereby a person obtains money in consideration for a promise by
any person to provide money to any person at some future time or
times or upon the occurrence or non-occurrence of some future event
or events. The section contemplates that money will be paid now or
in return for a promise of payment of another sum of money at a later
time. No money has been paid over now. However promissory notes
have been issued by the joint venture in respect of the licence
premium obligation and the insurance premium obligation.
Section OBL1 at the relevant time defined money.”

Why is he looking at the definition of money? It that when EH2 is
about expenditure?

Your Honour you'll see at the beginning of the paragraph that I've just
read where the Judge says that the wider financial arrangement in the
present case must be one that satisfies Part (a)(ii) of the definition of
financial arrangement.

Yes.

And in Part (a)(ii), which is set out in paragraph 16 of my note of oral
argument, under (a)(ii) you'll see in that part of the definition an
arrangement, and | leave out the parenthesis, whereby a person
obtains money in consideration for a promise by any person to
provide money to any other person at some future time. So it’s
simply that’s why he’s looking at the definition of money in this
passage. And it’s a separate issue altogether from incurred. It’s a
question of whether the insurance policy would fall within the
definition of financial arrangement under (a)(ii) and that’s why he’s
looking at obtaining money in consideration for a promise to provide
money.

The point being that CSI obtained money in return for it's promise
within the wider concept of money as per the definition.

Yes. So yes, as you say, on the definition of money, money’s worth
convertible, whether or not convertible into money, the right to money
including the deferral or cancellation of any obligation to pay money,
whether in whole or in part. Now the promissory notes meet the
definition of a right to money. The end result is that the insurance
arrangements with CSI meet the requirements for part of a wider
financial arrangement. And then the Judge sets out EH2 and | don’t
need to repeat that.
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The insurance premium due in 2047 falls within this definition. It is
not required to be spread under the accrual rules. So you’ll see that
what the Judge was looking at was squarely at the amount involved.

Did the Court of Appeal have it round the wrong way? Did they think
they were looking at a situation where if it was solely attributable it
was within the accrual rules. Whereas if it was within the solely
attributable in EH2 it was actually, by this convoluted process that the
Legislature has produced, outside the accrual rules. Is that the
difference between us Mr Carruthers, that satisfying EH2 takes you
outside the rules rather than brings you inside them?

Yes, yes.

Is it as simple as that, the Court of Appeal in a sense had it the wrong
way round. And I did too.

With respect Your Honour, yes.
Justice Anderson didn’t.

No.

So it’s really where you end up.
Yes.

You're in, then you're out, then you're in again sort of thing and it's a
question of what actually you're talking about.

Yes Your Honour.

All 1 was really saying was that it seemed to me that it clearly fitted
EH2. The consequence of that is another matter.

Yes, yes.

The consequence of that is that you don’t have to spread it. That’s
what Justice Venning seems to be saying.

That’s right. That’s exactly right.

And the Court of Appeal seem to be saying it, that the consequence of
it fitting EH2 was that you do have to spread it.
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Yes.

And therein lies the difference.
Yes.

Is it as simple as that.

Well with respect, yes.

It’s not a financial arrangement.
No.

I understood the Court of Appeal focused rather on the definitional
aspect rather than the amount.

| think I put it before Your Honour that the Court, well with respect
I'm agreeing with you and | think | put it on the basis that the logic or
the approach adopted by the Court of Appeal was that it focused on
the document and that’s where this issue comes about about our
argument somehow modifies the definition. Whereas if one looks at it
purely as an amount, which the Legislature says, then our argument is
in my submission right.

And I've submitted that, and I'm at paragraph 28, because just that by
going to Justice Venning’s judgment and looking at that issue of the
Court of Appeal’s approach, I’ve submitted EH2 does not alter the
meaning of the definition concerning wider financial arrangements
which does include the policy of putting the amount of the insurance
premium note as part of the financial arrangement and is excluded
from the rules definition of accrual expenditure accordingly,
excluding any financial arrangement.

Now the answer to the Commissioner is that EH2 deals only with the
amount which is solely attributable and excludes it as an amount. The
section does not alter the meaning of wider financial arrangement as
defined. The Commissioner and the Court of Appeal ignore the
words “that is solely attributable to an excepted financial
arrangement”, emphasising that as part of the financial arrangement
these words are clearly referring to and describing the wider financial
arrangement and for the purposes of the exclusion from accruals
expenditure of any financial arrangement do not purport to modify
that exclusion.
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Just so that | understand the legislation, the reference in EH2, the
amount of the income deemed to be derived etc, what language does
that refer back to.

Well you're reading from the next part, the expenditure incurred.

Yes the expenditure incurred, yes. We’re not concerned with, | mean
Your Honour what the provision says is, the gross income deemed to
be derived.

From the financial arrangement doesn’t include the exempted.
Shall not include. So you're just looking at the obverse side.
No | understand that.

Yes.

But I'm just trying to get the whole legislative scheme. So in EH2 in
the initial words, the amount of the income deemed to be derived or
the expenditure deemed to be incurred, what does that relate back to?
Is that the financial arrangement, the initial provision in that Part is it?

Itis. Itisthe money, the amount that is, I'm sorry.
Is it EH1 subs (2), is that what it’s referring back to?
What are the qualified accruals rules?

I'm sorry Your Honour.

EH2 is referring to expenditure or income which is the subject of the
qualified accruals rules.

Was Your Honour’s question what are they?
Yes.

They are the current rules, the relevant rules and they're described in
that way because they replace previous accrual rules. But Your
Honour, for present purposes you can simply regard them as being the
accrual rules that are within the statutory provisions that I've been
dealing with.

Mr Carruthers, I'm sorry, have you finished that?
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May | just answer Her Honour the Chief Justice on the way in which.

Because you’ve got an Alsatia, on your submission, which is an
excepted financial arrangement. But what applies to the rest? s it
just EH2?

Can | invite Your Honour to go to our written submissions, not
necessarily now, and at paragraph 32 we have tried to capture the
whole construct of the rules which may assist Your Honour in putting
EH2 into context.

I just want to know which provision attaches. You're taking us to the
exception, but is it EH, I’ll look at it later, but I just thought you could
help me.

Well, yes I think.
It’s EH1, subs (2).

It’s EH1, yes Your Honour, yes. And EH1(1) is the calculation and
EH1(2) prescribes how the expenditure is to be spread.

Yes.

So I'm sorry Your Honour.

No that’s fine I just wanted to see a map of it.
Yes.

Mr Carruthers can you just help me? There’s at paragraph 22, when
you set out s EH2 you refer to the amount of the gross income. I'd
just like to check that the word gross does appear in the text. The
1994 version does not have it. It doesn’t have to be done now but |
just wanted to make sure I'm dealing with the right section.

I’ll check that Your Honour. I’ll make a point of dealing with all of
these matters that have arisen today first thing in the morning if | may.

Can | just take you through to be tedious Mr Carruthers, I’m sorry, but
this is really quite difficult. 1 think 1’ve grasped your argument now.

Yes.
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And can | put this to you to see whether | have grasped it.
Expenditure must be spread unless it is in respect of a financial
arrangement. Step one.

Yes.

A financial arrangement doesn’t include an excepted financial
arrangement such as an insurance unless that excepted financial
arrangement is part of a wider financial arrangement.

Yes.

This is, hence it fulfils the definition and is not excepted from a
financial arrangement. Hence you don’t have to spread it.

That’s right. Now there is another way of looking at this issue as to
whether it needs to be spread or not. The second of the relevant
exceptions to spreading I've noted in 21(b). The non-contingent costs
not exceeding 2 percent of the core acquisition price of the financial
arrangement. And in dealing with that beginning at paragraph 30, |
put it in this way, that if the expenditure of $34,000 insurance
premium is not solely attributable to an excepted financial
arrangement, so EH2 does not apply, then those sums will prima facie
be required to be spread under EH1 since the expense has been
incurred in 1997 against a promise to pay money in the future upon a
contingency.

Section EH1 requires that amounts representing in effect deemed
interest in transactions involving non-simultaneous transfers of value,
firstly be recognised and secondly spread over the period any
consideration is deferred. So as a general rule, where a person ends
up paying more than they receive, they are an issuer of the financial
arrangement. The difference in value is interest which they may be
entitled to deduct, while the party who receives more than they gave is
the holder, and assessable on the difference.

One type of expenditure which is not subject to spreading under EH1
is non-contingent costs not exceeding 2 percent of the core acquisition
price of any financial arrangement.

And going again to the guide: “An exception to the ordinary rule that
all benefits received or provided under a financial arrangement are
included in accrual income/expenditure calculations applies to fees
paid or received under a financial arrangement. |If the fees are
contingent on implementation of the financial arrangement, that is the
fee is payable only if the financial arrangement is entered into, such
fees are included as benefits received or provided and no distinction is
made between such fees and other financial arrangements benefits.
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However if the fees are not contingent on implementation of the
financial arrangement, that is the fee is payable whether or not the
financial arrangement is entered into, then special rules apply. In
general non-contingent fees up to 2 percent of the value of the
financial arrangement are not subject to the accrual rules but are
deductible or assessable as the case may be under ordinary non-
accrual income tax rules. In most cases that means such fees are
assessable when derived and deductible as incurred under for example
DJ1(1). Any non-contingent fees over and above 2 percent of the
value of the financial arrangement are included in the accrual benefits
in the normal manner.”

And then rather forbiddingly | set out the relevant statutory provisions
on this. Up to March 1986 I’ve set out the way in which EH1 read
and, short of reading this, I'm not sure | can be of any greater help
than to just identify how I've set it up and invite Your Honours to take
time to go through it. So I've set out what EH1 did provide. And then
from 1 April ‘96 to 31 March ‘97 it was amended to read in the
manner I've set out.

And then I've picked up the various definitions that are involved in a
consideration of the section. Acquisition price under (c). Core
acquisition price under (d). The definition of holder in 1997 and on
page 13, hold and issuer.

And where those provisions get to is this. It's not clear whether the
JVA is the issuer or holder of the wider financial arrangement here.
In relation to the licence premium promissory note it is the issuer
since it is the debtor. In terms of the wider financial arrangement,
including amounts payable by Trinity 3 to it, it may well also be the
holder but the recipient of the greatest amounts of deferred
consideration, namely the bank account balance representing the net
proceeds of the forests. In either event, the core acquisition price is at
least $2.050m. And $34,000 is less than 2 percent of the core
acquisition price. 1t’s 1.66 percent. The present rules exclude all non-
contingent amounts from the spreading requirements under EH48(1).

So the submission is that the premium is not required to be spread
under EH1 and it is deductible in full in the 1997 income year. The
non-contingent character of the 34,000 is established by reference to
clause 5(7) of what I’ve called the main agreement, the agreement to
grant licence and options.

And we’ve submitted that the Judge’s treatment of this clause was
wrong for the reasons that we’ve set out in paragraph 40 of our
written submissions. And the Commissioner’s reply in this Court
does not respond to this alternative contention.
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Now Your Honours that completes.

Is core acquisition price, and I'm sorry | haven't yet got to grips with
the intricacies of this Mr Carruthers, but is that a sort of shorthand for
all that you have to pay to acquire whatever it is you are acquiring, so
to speak? In other words, is that the combination of all the payments?

The answer is yes, subject to the gloss that it’s less the cost of money.
We’ll leave that one aside.

Yes.

But essentially.

Yes, yes.

It’s all that you have to pay.

Yes.

Less the cost of the money.

Yes.

Alright. So you're saying here in 36 that the investors had to pay at
least $2.05m.

Yes. And that the.

What about the reservation, does that not affect it?

No I think I'm right on the core acquisition price.

Alright. No doubt Mr White will tell us if he doesn’t agree.

Oh yes, and that’s certainly what | would expect him to be doing.
Now those are my submissions on that first argument about the
insurance premium and the accrual rules spreading. The next
argument | want to make.

Mr Carruthers, did the Court of Appeal address this argument?
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No. Well the answer is undoubtedly no they didn’t and I think in
fairness with the Court of Appeal I don’t think we squarely made the
argument.

The argument wasn’t made in the Court of Appeal but you have
resurrected it at paragraphs 36-40.

Yes that’s right.

It was made to Justice Venning obviously, but he didn’t buy it.
Yes that’s right, no.

But he didn’t need to did he?

He didn’t need to because you weren’t spreading anyway, but I think
he addressed it didn’t he? Because you said he was wrong in not
going your way on it.

Yes. The next argument | want to make concerns the licence
premium, do your Honours want me to make a start on that?

Yes | think we would Mr Carruthers, thank you.

Again | have given a written, a note for my oral argument and the
submission is that the licence premium is properly treated as the cost
of depreciable and tangible property for the purposes of s EG 1 and
we have noted that the statutory provisions are set out in the Court of
Appeal’s judgment. The issue is this that Justice Venning disavowed
what's called economic equivalence, what he identified as economic
equivalence as did Justice Fisher, as the trial Judge in Wattie reversed
on appeal and that’s a case we come to discuss. But this is in fact the
approach which Justice Venning had taken adopting the
Commissioner’s commercial reality submissions and the Court of
Appeal in our submission rightly recognise this and we argue that the
Commissioner’s submissions are incorrect for this reason. So this is
an argument where we are supporting the Court of Appeal decision
and as a matter of convenient presentation of the case, | am content to
make our argument first, but it's essentially a reply point to the
Commissioner. So our submissions are these that the Commissioner
does not engage with the following propositions. The first is that the
licence was a capital asset of the JVAs which provided for their profit
making structure indeed for all the reasons given by the
Commissioner in his submissions. The licence premium was clearly a
capital payment on orthodox principles. The cost of that capital asset
was the licence premium. The licence is depreciable intangible
property being a right to use land and | have given the reference to the
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Court of Appeal judgment referring to the statutory provisions and as
such that cost is the cost of the property to the taxpayer within EG 2
concerning the JVAs depreciable property and it couldn’t be anything
else. Thirdly, while the Commissioner is right that the licence
imposed contractual burdens on the JVAs, any such lease or licence
will impose a variety of burdens on a tenant licencee. That feature of
the licence is irrelevant to how the cost of the asset to the licencee is
characterised for depreciation purposes and fourthly, while the
Commissioner is also correct that the JVAs expected economic
benefits from the cost of the licence premium to share in the fruits of
the harvest, that fact does not permit the Court to look through and to
re-characterise the true nature of the burden and both Wattie and
Regent Oil are clear about that and the Court of Appeal excepted
correctly that approach. So let me just turn to the principles by
reference to Wattie. Justice Fisher as the trial Judge saw that the $5
million premium paid by the landlord on the grant of the lease to
Coopers & Lybrand as tenant in addition to the agreed monthly rent
subsidies and the inevitable effect as he put it providing a further
economic subsidy to the firm taking on an onerous lease. In the Court
of Appeal Justice Thomas agreed with that approach as commercial
reality. The taxpayer itself, the majority of that Court and the Privy
Council agreed that was commercial reality, but that it was not
relevant to the question before the Court, which was “what did the
terms of the contract themselves provide for in terms of acquisition of
the relevant asset?”. And in Wattie, relying principally on McKenzies
applying both Regent Oil and Tucker, the answer was that the $5
million payment was a negative premium, paid by the landlord to the
tenant, being the converse of the more usual payment by the tenant to
the landlord of key money. And that created an interest in land being
a capital asset to the firm. Wattie and Regent Oil both involve facts
where the person who paid the premium also assumed obligations
under the lease contracts and also enjoyed the fruits of the rental
bargain in Wattie or the trade tie in Regent Oil. That did not alter the
correct or true characterisation of the premium paid to create a capital
asset of the tenant Wattie or the landlord Regent Oil. And the analysis
is that the licence is a capital asset of the JVAs. The licence premium
was the cost of, and immediately created, a capital asset of the JVASs
being the right to use the land owned by Trinity 3. As Lord
Wilberforce said in Regent Oil “the distinction is between a payment
to acquire an assets for future use, a premium paid on the grant of a
lease or licence being capital, and the rent paid under a lease or
licence which is for current use being revenue”. The point is crucial
here and in defining the Judge’s error at first instance and the
correctness of the Court of Appeal’s reasoning. Justice Venning
approached the question from the prospective of whether the premium
should be held to be non-deductible because as the Commissioner
correctly continues to submit, commercially it acquired or secured the
future right to income from the licence being the net stumpage
proceeds, if any. This is however a classic test for whether a payment
is capital or revenue. In this case the licence premium is certainly an
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affair of capital which goes for the foundation of the cost of
depreciable property. That capital nature is not disqualifying, rather it
is defining here because the entitlement to a deduction by way of
depreciation depends on there being a cost for a capital asset.
Depreciation is relevant only to that capital asset classification, as
Lord Millet explained in Peterson.

Is it crucial here, and | don’t want you to anticipate a later point, here
we are looking at it quite independently of any issues of tax
avoidance. We are simply looking at it as to its legal character. And
that’s crucial for this, and one mustn’t mix up the two issues.

Yes that’s very much the argument | make, because the whole of my
tax avoidance case comes down to, what is it, and | think we came to
deal with it in Peterson as being a threshold question, what is it when
you comply with the statutory rules? When you are within the
statutory rules, what is it that converts that to... ?

Well | don’t want to divert you, but it is important here, isn’t it, to
keep ones mind very firmly on what ball one is addressing.

Yes and that of course is the issue when it came to the way in which
Justice Fisher looked at Wattie, and the way in which Justice Thomas
looks at a number of matters that he regards as not having commercial
reality, but that was the wrong inquiry and the Judge was on the
wrong inquiry. What is being analysed here is: what is an affair of
capital? And what is an affair of revenue? And recognising that in a
transaction, like a rental transaction or like a trade tie, you can have a
payment, which is to capital account, and you can have an obligation,
which is to revenue. With respect in the long way round I have
agreed with you on that.

And this is pretty important for this point is it not?
It is essential to this point. Yes.

So your argument in this paragraph 6 is whether or not you categorise
it as acquiring a right to use land or a right to acquire access to the
stumpage, it is a capital asset?

Yes

Is that a new way of putting it, from your point of view? If you centre
all the judgments fixed peculiarly on the definition of “right to use
land”?
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| rather thought the argument was that it might be wholly
uncommercial to pay for a right to use land in these circumstances but
it is nevertheless, inter partes, a payment of that ilk. Its validity if you
like for the immediate issue doesn’t depend on any questions of the
Court looking at avoidance. They structured it as a right to use land.
Now a label doesn’t matter. | am not wanting you not to answer my
brother Gault’s point but you are really having it both ways aren’t
you, you are saying it is a right to use land because that’s what the
parties intended but it's also a capital payment, even if it doesn’t come
within that?

Yes and in answer to Justice Gault 1 am confident that we put this in
this way in the Court of Appeal but I can check that very easily
overnight.

It's just a question.
Yes.

But your primary point as | understand you Mr Carruthers is it is a
right to use land.

Yes.

But it's something of a fall-back to say if it doesn’t fit within that
category it's still depreciable. Or are you actually making that
separate argument?

I wouldn’t describe it as a fall-back if you look at the reasons for the
payment.

But what | want to know as clearly as possible at this stage is are you
justifying it on two limbs or only one?

The argument is squarely put as the right to use land as depreciable
capital.

If it's not that for whatever reason and you don’t support it on some
general or it's a capital asset so it can be depreciated sort of argument.

May I give you an answer on that in the morning?
In paragraph 7 you ground it on it being an interest in that.

Yes | do. Yes | am just concerned that Justice Tippings raised with
me
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Another way of putting it.
| am not encouraging it, I just wanted clarity.

I understand that, |1 understand that very clearly, but I don’t want to
say no to you at this stage.

| think Mr White might have, subject to what happened in the Court
of Appeal, might have something to say if you are trying to support it
ona

| understand all of that, and | am sure that my answer will be in the
morning the same as | have given it now, that I am supporting it as
being a right to use land and that gives me the depreciable.

Whatever it's state may be under the next stage, it's a right to use land.

Yes and | am content to face that with some equanimity at some stage
tomorrow your Honour.

Is that necessarily the same thing though as an interest in land, that’s
the way you put it?

No because a licence doesn’t necessarily create an interest.
Especially when it's non-exclusive.

You can cite Fatac.

Yes.

Yes. You do say that, you do talk about an interest in land there don’t
you.

That’s under a lease. | think that’s the reference there.

| am at the top of page 3 and | have submitted that since 1968 New
Zealand has by special provision allowed for the amortisation of
premia paid to acquire a lease or licence, because such are normal
capital assets. Thus where a landlord grants, or sells a valuable
leasehold interest, as lessor, to a third party, that person pays what is
commonly called “key money” which is in a law a “premium”. As
the Privy Council observed in Wattie, such a payment or receipt is
inherently capital. The payer is acquiring an interest in land, as lessor.
With it goes the terms of the lease itself. The new owner of the
lease/landlord will have purchased the lease, knowing that the existing
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tenant has the usual rent and other (for example, maintenance)
burdens. The premium has been paid because the new owner regards
that leasehold interest as being advantageous because of the
underlying value of the rental covenant from the tenant.

In this sense, and as the Commissioner contends interest his case, in
“commercial reality” the owner can be said to have paid the premium
as the price, in order to secure the rent. The amount of the premium
will often be calculated by reference to such expected earnings, and,
“of course they have”, (to borrow from Lord Wilberforce in Regent
Oil, as were the facts in Wattie). That “commercial reality” however,
is irrelevant in determining what in law the payment was for. Where
as here, the JVAs paid the licence premium in order to secure or to
obtain a capital asset, it's critical to identify what the cost of that asset
was — being the Licence itself. The fact that the Licence had running
or associated with it by collateral contract the right to share in any net
stumpage is neither here nor there, being no different from the right of
an owner to collect the rent. That’s why in Wattie the landlord paid
Coopers & Lybrand $5 as a negative premium on the grant of that
firm’s lease — it wanted a tenant to pay it rent, as prescribed in the
lease itself.

The stumpage proceeds and the right to them arose from the JVAs
carrying on their silviculture business on Trinity3’s land pursuant to
the Licence. As part of their contractual permission to be on that land,
like any “tenant” the JVAs had to obey what are simply contractual
rules as set out in the Licence. Most “tenants” have obligations
imposed on them when they seek to use another’s land. Neither the
nature and extent of the obligations imposed nor the restrictions on
use can define whether or not the right conferred is a Licence, as a
matter of law, being a capital asset subject to depreciation. And then |
go on to a section on why the Judge at first instance was wrong, and
he observed that a party is normally entitled to the fruits of their
business activities as of right. In that passage the Judge does not
recognise that there were two different people carrying on business.
One is the landowner, Trinity3, certainly it owns the land and the
resulting forest. It is entitled to the premium and annual licence
payments. It is also entitled to the benefits of the proceeds of sale of
the timber.

The other person is the JVAs. They were using their asset — the
Licence — for the purposes of what is their business. The fact that
they are only entitled to net stumpage proceeds after the “prior”
obligations are satisfied cannot affect the result. Why are these
proceeds not considered to be “the fruits of the [JVAS] business
activity as of right”? The Judge is not correct with respect to say that
“the only business activity” is referable to Trinity3, as if the JVs are
not themselves carrying on their own —separate — business, of which
he takes no notice. Great emphasis is put by the Judge accepting the
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Commissioner’s submissions, repeated here on appeal, on the
“obligations” of the JVAs, without any explanation as to why
“obligations” make any difference as to whether they own a capital
asset — the right to use the land by way of the Licence. And then I
deal with the Commissioner’s submission.

Essentially, for the reasons summarised appropriately by the Court of
Appeal the Commissioner’s submission is directed at the wrong legal
question — for all the reasons he gives, he establishes beyond doubt
that the Licence is a capital asset of the JVAs. If that were the correct
focus of the question before the Court, on orthodox capital/revenue
principles, the payment of the Licence Premium would be a capital
(non-deductible) amount. That’s common ground.

However, the capital/revenue question is not what ss EG 1 and EG 2
are focused on. The focus is on the “owner” of what the Act defines
as being “depreciable property” and the “cost” of acquisition to the
owner. By it's very nature, “depreciable property” concerns what the
Act treats as being capital assets. In this case the Licence is such an
asset of the JVAs. The interpretation question posed is not what is the
characterisation of the asset (capital, or not) but, rather, being a capital
asset defined as being “depreciable property”, what was it's “cost”
(being the approach taken to the original depreciation base, in s EG
2)? “Cost” is not a defined term, but the correct approach is stated by
Lord Millett in Peterson and | have given the reference.

The Licence Premium is the “cost” of the Licence; it could not be
anything else.

While the Commissioner complains in his submission in this Court
that his contractual analysis was not addressed by the Court of
Appeal, in fact it was, it was stated at paragraph 100 and dismissed at
paragraph 101. The Court not only saw no “fatal inconsistency
between the imposition of a contractual obligation on the one hand
and the grant of licence on the other hand, with a concomitant
obligation to pay a premium for the discharge of a contractual
obligation” but also rejected that proposition, as being prohibited
economic equivalence and in our submission it was right.

There is no such “fatal inconsistency” as both Regent Oil and what
Watties show on their facts. So just drawing that to a conclusion.

EGL1 requires that the JVAs claiming the deduction on account of
depreciation is the “owner” of depreciable property. It's common
ground that by paying the Premium, the JVAs were the “owner” of the
Licence. It is also common ground that such an asset was a capital
asset of the JVAs. The premium paid on ordinary concepts is an
affair of capital. Expressly, “depreciable intangible property” is
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“depreciable property”, if within the items listed in Schedule 17, 4 is
“the right to use land”.

Justice Venning held that the Licence was not such a “right to use
land” repeatedly saying that the “legal effect” was to secure — as the
Commissioner contended — the right to the balance of the net
stumpage.

Section OB 1’s definition of “depreciable property” associates the
ownership of the capital asset of the taxpayer with its “use” in
deriving gross income. In this case, it is common ground that the
JVAs were in “business” (having the intention to make a profit from
the conduct of their venture). It follows that the Licence, being the
JVAs capital asset, was committed to the income earning process of
the business, and hence was “used” by it in the relevant statutory
sense.

So our submission is the Court of Appeal’s conclusion is correct
accordingly.

Mr Carruthers when peeking through the analysis of Justice Venning
of the contractual relationship a thought that went through my mind
was, how does the position of the JVA differ from that of Pan Pine
being contracted to establish and manage the forest?

The answer is, your Honour, that that is the method by which the
JVAs conducted their business. There must be endless illustrations of
companies and organisations that whose business involves an overall
superintendence of work that is actually performed by other people.

The expected contractual payment for doing that work would hardly
be described as a capital asset for use of the land. I'm sorry, that's just
a phrase, you can consider it overnight.

Yes, thank you your Honour | would like to do that and I will put it on
our check list for the morning.

Thank you counsel. We will take the adjournment now.

Court adjourns for the day: 4:13pm.
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I am sorry counsel about the heat in this room. Apparently the
technicians are working on it. | thought it was just me yesterday. |
almost said something but they are working on it and hopefully it will
improve.

May it please your Honours, | am picking up, as | said | would do, on
the various issues that were raised that we were unable to deal with on
the spot yesterday. And | have handed up a series of notes which |
will very quickly go through because they deal with the issues.

Your Honours may recall that the first issue was the use of the word
“quarantining” in the evidence that I went through from Dr Muir and
the tax information bulletin that you have, at the bottom of the index
refers to the deferred deduction rule and | have included the
discussion of that. It is probably the second paragraph that deals with
the issue. It was designed to apply to situations where an investor is
not at real risk of having to repay loans. However, a number of
criteria are used to target the rule to minimise its impact on everyday
commercial transactions. Where the rule applies deductions are
deferred, to the extent the loans are outstanding and the investor
continues not to be at real risk of having to repay them. It is a little
wider than that, and | think | can summarise it in this way, that the
first point to be made about it is that it is not retrospective, so it does
not apply to this case. What it does is it

Sorry what is it based on, Mr Carruthers? Is this a new section?
Section DK1, is that it?

It is DK1 and subpart ES.
So when did it come in? This is later than our case.

Yes itis. Yes but because it was just used, it is actually quite helpful
to just understand the concept and it is this, what is ring-fenced or
quarantined are the deductible losses and the concept is to take losses
as incurred into a suspense account, which is carried forward against
the project until it yields taxable returns. The losses can then be used
against the returns. So that is why quarantining or ring-fencing is
used. It is just takes those losses forward. Now, in this case as | have
said, this wasn’t retrospective so it doesn’t apply. So we are in the
position that if BG1 applies then we lose all the losses forever,
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irrespective of how spectacularly successful our project might be in
due course. So that’s the quarantining issue.

If 1 can come now to a moment of great embarrassment

You lose the ability to bring them into, to offset them against profit
later, is that what you are saying?

Yes, for us they are either deductible as part of the rules that we
operate under or if BG1 applies we lose them altogether, and that is
irrespective of how successful the project is. | just make that
submission to draw the contrast between the arrangement that is now,
or the provision that is now in force.

Sorry, um, Madam Registrar, the air conditioning is clearly not on at
all. So I think, I wonder whether it would be sensible to open the
doors, to at least get some draught through? And can you check what
is happening, and when we can expect it to come on? Thank you.

The next piece of paper is the correction to the quotation and | have
got to say it is a moment of huge embarrassment but what happened
was quite simple.

Sorry which piece of paper is this?

This is Ben Nevis reply on the IP spreading argument, was that a line
was left out which didn’t draw the distinction between
Justice Venning at 203 and an extract from the accruals regime guide
and | have attached that. You will see the example in the middle of
page 254, which is the example that we quoted and you will see that
last sentence in the first paragraph where payment in full takes place
and so in the note of argument that | handed up yesterday that addition
in square brackets was our addition, equating payment with the notes.
And Justice Tipping took me to task about whether that could
properly be said to be payment and what | have done is just record the
paragraphs that | referred to yesterday in the way in which the High
Court Judge dealt with it and, in my submission, correctly dealt with
it. He correctly stated the proposition as the simultaneous exchange
of consideration, so that there was no spreading required under the EF
Rules. He then correctly set out the reasons for that, and we have
been to those paragraphs. The amount was incurred and hence
deductible in full when the final note was delivered. He then recorded
at 201 correctly the legal question concerning the AE Rules as to
whether or not the final IP note required spreading or whether it was
excluded. And then the famous paragraph 203 correctly stated that
the delivery of the IP note was money as defined in OB 1.
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And just responding directly to Your Honour Justice Tipping’s
question on the nature and legal effect of the promissory note, | have
just annexed a section from Byles and if | can just go to that. In the
third paragraph “Whether a Bill is Taken”. “Whether a Bill is taken
in complete satisfaction or merely as conditional payment, is a
question depending on the facts of each case. The onus lies on the
party alleging that the Bill operated as a complete satisfaction of the
original debt. The presumption of fact being the other way since it is
already stated if a Bill or Note is taken on account of a debt, and
nothing is said at the time, the legal effect of the transaction is that the
original debt remains but the remedy for it is suspended until maturity
of the instrument in the hands of the creditor.”

Now in this case the parties agreed that there was complete
satisfaction and that is the effect of clauses 3 and 4 of what | have
described as the main agreement, and those clauses are in Volume 15
beginning at 2965. | don’t need to take you to them but I will give
you a reference.

So the cause of action would be on the note not on the original debt?
Yes.

Yeah, that’s fine. It was only that conjunction that was troubling me
Mr Carruthers.

Yes thank you Sir. And as you were quite right to raise it with me
because it is an important issue for us. So | think that deals with that
issue.

Now the next topic is next tidying up whether the licence premium is
correctly treated as being deductible and while I am not picking on
your Honour Justice Tipping, it is another issue that you raised with
me on the basis that were we trying to have it both ways. And the
position | have recorded is this. As a general conceptual matter the
Act provides for depreciation in order to enable the business to
recover over time the amount of its capital used in the production
process. The statutory depreciation regime provides for at times a
rough approximation of the reduction and useful life of the relevant
assets and machinery is a common example. Until there was a
specific enactment to provide for depreciation, it was established long
ago that there was no deduction allowable for wastage of capital
value. But in this case there is a capital asset, the licence. The
questions in issue are first whether it fits the statutory scheme for
depreciation of that type of asset and we say yes for the reasons |
argued yesterday. And what is the cost of that asset, and we say it is
the amount of the licence premium. There is no attempt to have it
both ways. Rather the attempt is to have it one way, namely that there
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is depreciable property. If that is correct, the position is that the
licence premium is itself to be spread under the relevant depreciation
timing rules over 50 years being the term of the licence itself. So it is
a capital asset on our argument. It is depreciable property and the
depreciation rules required depreciation over 50 years.

The next matter on that same piece of paper is the correct legislation.
To Your Honour Justice McGrath, yes gross income is the correct
expression. But can | just deal with this because Your Honour’s
question actually raises an awkward historical feature. At the point
that this dispute arises, there is a re-write project on foot, which is a
re-ordering of the 1994 Act. And in 1997 and 1998 the Act was again
renumbered. And the only way for the Court to be certain that it has
the exact language is really to have the, probably the best course is the
two CCH editions for 1997 and 1998 side by side. Now having said
that, in the Crown’s Volumes they have been prepared very carefully
to try and ensure that the Court does have that material accurately and
I am not criticising the way that that’s done.

Where is that? | hadn’t appreciated that
It’s in the yellow volume.
I have just been going off the old bound volumes.

There should be three volumes, yellow-covered, for the Crown, the
third one being Commissioner’s supplementary bundle of authorities
which includes the relevant legislative materials.

Thank you Mr White.

And what my learned friend has done is to try and capture the very
point that I am making. If any issue does arise, for our part we are
able to provide the two CCH volumes so that the Crown has that
exercise. It issimply an offer if the point arises.

Is it a case of just desirable precision or is it a case that is said that
there are some material differences from one year to the other?

No it is only desirable precision.
And it is the numbering is it?

And words which prompted Justice McGrath’s question to me, as to
whether
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So it is a one volume, it is the supplementary bundle of authorities.

Yes that is where the Crown has put material together. If you wanted
to be absolutely sure that you have complete accuracy then we can
provide the actual source material from the CCH guide which is
probably as good as you get, recognising that there are official
volumes.

But you have no issues with the Crown’s compilation of the relevant
material. 1f we work off that, we will be right.

Your Honour that’s right. We have no criticism of that, and in fact we
have a compliment of it, but it is just an issue that I think needs, you
need to know of.

Thank you.

Can | come to the final piece of paper which is in response to your
Honour Justice Gault on the Pine Plan issue, and | have just prepared
a short note which really captures what | was trying to answer to your
Honour yesterday without access to the material. And the role of Pine
Plan is independent contractor. | didn’t take you to that forestry
planning and management agreement yesterday as among the key
documents. But that’s in VVolume 16, it is the first document in that
page. And under clause 12.2 Pine Plan as the independent contractor
was engaged to prepare the forestry land, plant and manage the forest.
It obtained its permission to enter the land under clause 11 of the
agreement that | have referred to, and that’s a permission from the
joint venture. It does not come from Trinity3. So Pine Plan is paid to
perform its work. It has no interest whatsoever in the harvest
proceeds. It has paid nothing and is not required to pay anything to
gain entry to the land or to plant the trees. It has no contractual
relationship with Trinity3 although it is obliged to send it progress
reports. So that leads to the position that Pine Plan does not obtain
any relevant depreciable property right and it has no relevant cost in
respect of a capital asset. So that issue is preserved squarely for the
JVA:s.

Now your Honours that leaves three matters that follow from
yesterday. The first is the issue of attribution which your Honour
Justice Gault raised with me and | did say that that would be dealt
with in the course of argument. That is an issue that arises on
Mr Harley’s, my learned friend Mr Harley’s, part of the argument and
he will deal with that. There are two other matters. Your Honour
Justice Gault raising the issue of the 300 stems, and Justice Anderson
raising the desirability of a flowchart. Those two matters are still
work in progress, and we will deal with those at an appropriate point
in the argument.
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When you are dealing with the 300 stems, | have become even more
confused, Mr Carruthers. In the principal agreement there is a
frustration clause that seems to avoid the insurance at the very time it
is meant to bite. And I need some help.

I understand and it was the subject of discussion and | am sure we can
resolve that and we shall your Honour. My learned friend Mr Stewart
will address on the sham issue if your Honours please.

Your Honours will have um two pieces of paper. One that is the sham
submission and the other one should be Mr Bradbury’s role in the
documentation which I refer to in the course of the submission.

This submission is as extensive because it follows the direction from
the Court that we expect you to address the sham issue. So it is not
covered in your initial submissions.

No your Honour.
What was the second paper you said we should have Mr Stewart?

It is three pieces of paper your Honour, which is headed up
“Mr Bradbury’s role in the documentation”.

I haven’t seen that.
You haven’t seen that Sir.
No, it should have been above, handed in today, up on here.

You are going to the sham first. We could probably make a copy, get
another copy made.

Yes | am sorry the Registrar is out on an errand.
Have you got another

I”ve got another one here.

There are no holes.

Mr Harley broke the xerox photocopying machine this morning. He
was under a bit of pressure.

With a hammer. [laughter]
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I think that it happened before we arrived at the chambers, so.
You can take out your frustrations Judge.

Your Honours, by way of introduction, of course it goes without
saying that an allegation of sham is a serious matter and should never
be made lightly and, having been made of course, the appellants
respond to it seriously, involving as it does an issue of dishonesty.
The allegations of a sham in this case have changed markedly on each
of the three occasions that this matter has been argued before the
Courts. And when considering the sham allegation being made in this
Court it is instructive to briefly review the emergence of the
Commissioner’s sham allegation in the form in which it was advanced
in the High Court, the Court of Appeal and this Court. The sham
allegation was never pleaded in any of the statements of defence filed
by the Commissioner, despite the fact that the Commissioner filed a
second amended statement of defence as late as 11 August 2004,
being just five days before the trial.

Prior to that on 14 July the appellants sought an order that the
Commissioner file and serve a more explicit statement of defence so
as to provide full particulars of the tax avoidance dimensions of the
alleged arrangement pleaded in the statement of defence. And on the
26" of July, Justice Venning ruled that if the Commissioner wished to
rely on other factors than those expressly pleaded to support his case,
that the arrangements had the purpose or effect of tax avoidance, then
the Commissioner was to provide an outline to that effect.

Mr Stewart | haven’t looked at the pleadings but | suppose that the
Commissioner denied the efficacy of the arrangements. He must have
traversed the pleading.

Yes he said the arrangement avoided tax avoidance and so had the
effect, more than incidental effect of tax avoidance. And that really
the pleading mirrored the words in the legislation. And what the
appellants were pressing for were the particular matters that the
Commissioner relied upon. On the 30" of July the Commissioner
filed a list of further factors to be relied upon, and factor 5 said the
deduction by Southern Lakes Forestry Joint Venture plaintiffs in the
1997 income tax year of the insurance premium of $32,000 per
hectare payable in 50 years time was a pretence and/or artifice and/or
outside the range of acceptable practice because the “insurance cover”
with CSI was a sham. No similar allegation was made in respect of
the initial premium payment of $1307 per hectare.

At a pre-trial conference on the 4™ of August, the appellants sought
further detail in relation to the same allegation appearing in factor 5.
And on the 6™ of August the Crown Law responded, saying the word
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“sham” in factor 5 of the further factors is used in its ordinary sense —
“a thing that is not what it is purported to be; a pretence”. And the
Commissioner’s case would be that no contract of insurance was ever
entered into and that there was and is no prospect of any insurance
cover being provided. The Commissioner would rely on Calkin in
support of the proposition that, as there was no contract of insurance,
neither the initial premium nor the final premium was a real insurance
premium and therefore there was no entitlement to deduct the amount
involved. In addition, the Commissioner would claim that in the case
involving Dr Muir and Mr Bradbury the insurance arrangements were
“a sham” in the narrow legal sense referred to by Lord Justice Diplock
in Snook.

In opening and closing submissions at the trial, the Commissioner’s
case in relation to sham was as follows. He relied on the expert
evidence of the insurance witnesses and Calkin’s case in making the
submission that if the court found there was no insurance, then it
would be fictitious to describe the payments made by the appellants as
“premiums” so as to entitle them to claim them as valid; and secondly
he relied on the traditional Snook test of sham in respect of Redcliffe
and Bristol.

In the Court of Appeal the Commissioner advanced the sham
argument on the following grounds. The insurance documentation did
not reflect the true agreement between CSI and the appellants,
because CSI was not in fact an “insurer” capable of providing any
“insurance”; that the appellants either knew that there was no
“insurance” in fact or, if they did not know, they did not care. In the
unlikely event that CSI sought to enforce the promissory note in 2047,
it was unlikely that they or their LAQCs would pay the final
“premiums”. This was a new argument in the Court of Appeal. | note
that in my learned friend’s written submissions he refers to the fact
that Venning J overlooked the fact that the policies were separate,
sorry that this is a new argument completely. Alternatively, in the
Court of Appeal, the Commissioner said that the insurance
arrangements between CSI, Redcliffe, Bristol and Mr Bradbury were
a sham because in terms of the Southern Lakes Joint Venture they
were individually and severally liable under the “insurance contract”
with CSI for the “insurance premiums” and the common intention
required by Snook was present in each case. That was a new
argument in the Court of Appeal. Although the submissions say that
this was overlooked by Justice Venning and he got it wrong, it was
not addressed, we faced that argument for the first time in the Court of
Appeal.

Now in the High Court Venning J considered the insurance
arrangements and held the contractual arrangements prima facie
satisfied the requirements for an insurance contract at law, and were
deductible under DL 1(3). The sham allegation was dealt with by the
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Judge in a little over three pages. The Judge noted that the principal
difficulty confronting the Commissioner’s sham allegation was the
requirement that the parties must have a common intention that the act
or documents were not to create the legal rights and obligations which
they gave the appearance of creating, reflecting Snook and the
adopting of Diplock LJ’s judgment by the New Zealand Court of
Appeal in the cases discussed by Justice Venning.

The Judge recorded that the insurance arrangements in issue were
principally the proposal and policy. The Judge noted that the parties
to those documents were not only Dr Muir, Mr Bradbury and CSlI, but
also other investors in the joint venture. In fact there were 12 parties
to the insurance arrangements: CSI, the joint venture, the eight joint
venture parties, Trinity Foundation (Services No 3) and Trinity
Foundation Limited. And | come later to discuss their roles in more
detail. The insurance arrangements comprised the documents listed in
paragraph 17, and | have given the references to where they are in the
case on appeal.

As recorded by the Judge, there was no evidence to suggest, and the
Commissioner did not submit, that the other parties were parties to the
alleged sham or that those parties shared a common intention that the
documents did not create the legal rights and obligations which they
purported to. The Judge correctly stated the position when recording
that the insurance contract or arrangements cannot be a sham insofar
as they relate to Dr Muir and Mr Bradbury but not a sham in relation
to the other investors.

What was the interests, sorry, claimed in the caveat. We don’t have a
copy of that | take it, because you haven’t given us a reference.

The CSI held a debenture security over the land as security for the
obligations by Trinity3 and the investors to pay the premiums.
Therefore they are the equitable owners of the land at law. And the
caveat supported that interest.

Right, thank you.

That does become important in the analysis of whether the investors
ever had an intention to perform their obligations, ie. pay the final
premium. Because, of course, CSI were first security holder. They
got the first proceeds from the harvest.

As recorded by the Judge there was no evidence to suggest, and the
Commissioner did not submit, that the other parties were parties to the
alleged sham or that those parties shared a common intention that the
documents did not create the legal rights and obligations which they
purported to. The Judge correctly stated the position when recording
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that the insurance contract or arrangements cannot be a sham insofar
as they relate to Mr Bradbury and Dr Muir but not a sham in relation
to the others.

The Judge rightly disposed of the sham allegation on this threshold
point and did not give any consideration to the question of whether
there was in any event any basis for a claim that any party executed
documents knowing that they did not reflect the true agreement or not
intending the documents to bind the parties according to their terms.
This is not surprising given that the Commissioner did not point to, let
alone establish, a single instance of a party executing documents
knowing that they did not intend to reflect the true agreement between
the parties. This includes Redcliffe and Bristol. As detailed below,
both gave evidence to the contrary, denying the assertion, but we had
no finding of course.

The Judge gave short shrift to the Commissioner’s reliance on Calkin.
His Honour noted that in Calkin the taxpayer’s payments were made
to a confidence trickster and were not deductible on the simple basis
that there was in fact no business in respect of which the deductions
were made. The business did not exist — except in the taxpayer’s
mind.

In this case the Judge found: that CSI exists; it was incorporated; it
had been issued with a licence to provide insurance; contracts were
signed; there is a Douglas Fir forest growing in Southland; some
premiums had been paid. The Judge omitted to note that Trinity
companies also executed the documentation.

The Court of Appeal rejected the Commissioner’s argument that
because in law there was no true insurance, the contracts were per se
shams. The Court rightly focused on the need for common intention —
the relevant state of mind of the other parties.

The new argument for the Commissioner in the Court of Appeal that
the other taxpayers neither knew nor cared as to their insurance rights
and were, accordingly, “tainted by the shamming state of mind that he
attributed to Dr Muir and Mr Bradbury” was not permitted to be made
for the reasons set out in paragraph [54], and | don’t need to take your
Honours to that, unless you wish to.

At paragraph [55] the Court disagreed with Justice Venning and said
it was prepared to treat the policy as “in effect” creating eight separate
insurance arrangements, relevantly one for each of Redcliffe and
Bristol. In paragraphs [58] to [63] the Court then gave a series of
reasons as to why Dr Muir and Mr Bradbury were nearly involved in a
sham.
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The Commissioner’s criticisms in his submissions in this Court of
some aspects of the Court of Appeal reasoning in paragraphs [58] to
[63] are, in our submission, well made. The appellants have made
further substantive criticisms of most of the reasoning in their primary
submission to this Court. For the reasons which follow the Court of
Appeal’s conclusion, however, that there was no sham was correct.

Now before | come to summarise the Commissioner’s argument in
this Court, and the appellant’s response, | have a section here picking
up in my submission the relevant law, which | don’t need to take you
through but I would like to take you to.

Just before you leave what you have just been dealing with
Mr Stewart, the basis for, as you put it, treating the policy as in effect
a separate policy, was just joint and several liability was it?

It was the fact that after the policy had been established, the
documentary agent, Mr Taylor, wrote to CSI saying that although we
hold the shares as bare trustees as tenants in common for the joint
venture as a whole, we would like you to recognise that the joint
venture parties have separate proportionate interests in the forest, and
we would like you to limit your recourse to those parties for
premiums, according to their several interest.

Yes.

And that was accepted but there is only the one proposal, one policy,
one security and | come in and deal with that at the end of my
submission as to why the Court of Appeal got it wrong. We weren’t
assisted by much by the Court of Appeal’s analysis.

But that’s right, because you have answered my next question.
Mr Carruthers took us yesterday morning to one insurance policy
which was in effect, | think, in the name of the Southern Lakes. And
that is the only policy is it?

Yes, that’s right. If I could just mention at paragraph 30, the decision
of the Court of Appeal in Paintin. A graphic reminder of what sham
is. “The word “sham” has no applicability to transactions which are
intended to take effect, and do take effect, between the parties thereto
according to their tenor, even though those transactions may have the
effect of fraudulently preferring one creditor to others, and
notwithstanding that they are deliberately planned with this in view.
If such is their effect, there are statutes and rules of law designed to
thwart the intentions of those who enter into them; but the fact that the
law discountenances such transactions as these does not render them
“sham”.”
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Now, at 31, the decision of the Court of Appeal of Justice Richardson
in Securitibank, it is important that a systematic and objective
approach is undertaken to ascertain the true nature of the transaction.
And his Honour sets out some factors to provide guidance in that
analysis.

Paragraph 32, | don’t need to take us to the well known statement of
the Court of Appeal of Lord Justice Diplock in Snook.

At paragraph 33, a recent decision, the fact that the act or document is
uncommercial, or even artificial, does not mean that it is a sham. A
distinction is to be drawn between the situation where the parties
make an agreement which is unfavourable to one of them, or artificial,
and a situation where they intend some other arrangement to bind
them. In the former situation, they intend the agreement to take effect
according to its tenor. In the latter, the agreement is not to bind their
relationship.

Is there any authority on sham that suggests that if a document
deliberately miscarries, it is a sham. | am not making any assertions
at all. I am just curious. Say, and | am by no means saying this is the
case here, say for whatever reason this document actually involves
CSI in undertaking no risk, I am not sure that that would be a sham. It
would be close or analogous to the fraud cases wouldn’t it, where
there is no, where there is in effect misleading. But that doesn’t mean
to say that it’s a sham.

No. If that is what the parties intended

Well they wouldn’t. | mean, they wouldn’t intend an insurer
purportedly issuing an insurance policy to actually, in terms of that
policy and other documents, not to be on real risk at all. | am not
saying that that’s my view of these transactions. | am just exploring
with you the extent of the concept of sham. It’s highly unlikely that
the beneficiaries of the insurance would have an intention that the
insurance be effectively of no value.

Absolutely.
So there wouldn’t be any common intention.
No.

But the document would amount to, in effect, a misfiring. But that’s
not necessarily the same as sham is it?
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No, the document may not have achieved the intended status. We
have the Euro-national decision of the Court of Appeal where that
point was graphically made, when they were trying to deal with s 62
of the Companies Act by establishing employee unit trusts. And went
into terribly complex arrangements which were horribly complex.
They didn’t achieve the purpose that they were intended to, which
Justice Cooke said they nevertheless operated in a way that the parties
intended them to, and took effect as such and they could not
characterise as sham.

But if you have a statutory exception for insurance contracts and if
this doesn’t, | asked this question yesterday of Mr Carruthers, if the
insurance company, if the, the label can’t be determinative, if it isn’t
an insurance contract, then you don’t need to go to sham to say that
the exception hasn’t been made out, that’s just a matter of objective
interpretation isn’t it.

Absolutely your Honour. The parties, despite their best efforts and
intentions, failed to achieve the status that they accorded to their
transaction.

Yes.
And of course we are not troubled with that issue today.
Why do you say that. Just because it hasn’t been argued.

No. No. | wouldn’t be that optimistic. Not with my learned friend
Mr White to follow. | would try and be prepared for everything he
has got to fire at us. | say that because it is in his s 24 notice he
wanted to uphold the judgment on the basis of sham but not on the
distinct and separate basis that there was no policy of insurance. Now
if 1 can just take you to that, because if we go to the respondent’s
submission, if we can just deal with that, because this is an important
point your Honour.

Do you want to go to the notice?
No, if I go to, well it is evident from the submission too.

The Chief Justice and | are sort of broadly on the same wavelength on
this point. | mean, we have got to be very careful to distinguish a
sham allegation from an allegation that in whatever, in the
circumstances this was not an insurance, whatever else it was, it
wasn’t an insurance.
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That’s right. You see, and the position became hopeless for the
Commissioner after Justice Venning, who had heard considerable
evidence, analysis by experts and submissions, concluded this was a
contract of insurance. The Court of Appeal reached the same
conclusion. It then becomes a very high hill to climb to submit that
these parties didn’t intend this to be a contract of insurance, when
there are two courts finding that in fact it did.

But it may not be to do with intention. It just may be to do with
whether the statutory exception has been achieved by what the parties
did.

Well certainly it was run in the lower courts that there was no contract
of insurance and the parties knew that. At least in respect of Mr
Bradbury and Mr Muir. Now with a finding that it is a contract of
insurance it gets very difficult if not impossible to argue, or it
becomes irrelevant anyway, they’ve achieved their status, it was a
contract of insurance. It did qualify. And, as the passage | mean to
refer to you, in Paintin, and also there's another authority which if you
just

Sorry, Paton?

Paintin v Nottingham, | just took you to the judgment of Justice
Turner.

Oh yes.

Now if you just scroll forward in the written submission | handed up
this morning, page 13 down the bottom of the page. “On the other
hand a transaction is no sham merely because it is carried out with a
particular purpose or object. If what is done is genuinely done, it does
not remain undone merely because there was an ulterior motive in
doing it.” In other words if the motive was to create a contract of
insurance so that the tax treatment was favourable that doesn’t make it
a sham if that’s what the parties intended. They obviously intended in
this case to create a contract of insurance. It may be vulnerable on
other grounds such as tax avoidance but not on the sham ground.

Well sham means they pretended it to be an insurance full-well
knowing that that’s not what they were seeking to achieve. That’s
quite different from intending to create an insurance genuinely and
not actually achieving that objective.

Well you know, if that was, well.
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But that’s the Chief Justice’s point. If they didn’t actually achieve the
objective then it's not insurance for the purposes of the tax Act.

No.
But you say Mr White’s not arguing that.

No. And I’ll show you why. Paragraph 20 of the respondents
submissions. Sorry, page 20 Your Honours | beg your pardon. Page
20 paragraph 33. In this Court the Commissioner accepts that there
was a contract of insurance for all the investors other than Redcliffe
and Bristol and that the premiums are deductible under DL1(3)
subject to tax avoidance and the spreading rules. Now you can't have
a document being a contract of insurance at law. In other words
qualifying as a contract of insurance for some parties and not for
others on the pure legal analysis of the document.

And then the Commissioner’s further, and | come to this, argument in
this Court does not say that the parties never had a contract of
insurance. In fact as | come to it, it’s very difficult to discern exactly
what the allegation is in this Court. But we’re not required to traverse
the arguments in the High Court and the Court of Appeal as to
whether in fact at law there was an effective contract of insurance for
the purposes of DL1(3).

Well | too would need some considerable help as to how you can
sever some of the insured and say that they’re not, as to them it’s a
sham but as to others it’s not.

That may have been the motivation that persuaded the Commissioner
to restrict the sham argument now to the narrowest form that it’s ever
been in before the courts today. And I have difficulty in seeing where
the sham exists. And | do take Your Honours to that and if | persuade
you on that then no doubt Mr White will bring you back the other way
if he can.

In fact it's timely because this brings me to page 12 and the allegation
of sham in this Court. The sham allegation in this Court has changed
significantly from the allegations advanced in the Court of Appeal. In
particular the Commissioner has accepted the decisions of the High
Court and the Court of Appeal that the arrangements with CSI did
satisfy the requirements for an insurance contract at law. As a
consequence the Commissioner makes no allegation of sham against
the investors other than Redcliffe, Bristol and Mr Bradbury. The
Commissioner also accepts that the appellants other than Redcliffe,
Bristol and Bradbury have these deductions and I’ve just taken you to
that passage in the Commissioner’s submissions.
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As far as Redcliffe, Bristol and Bradbury are concerned, the
Commissioner says: the insurance premiums were not deductible
under DL1(3) because in those cases the insurance arrangements were
sham and the Court of Appeal decision to the contrary was wrong.
The submission at paragraph 34 does not say why the insurance
arrangements were a sham. The Commissioner argued in the Court of
Appeal that the liability of each member of the Southern Lakes Joint
Venture was individual and several. The Commissioner submits in
this Court that the separate insurance arrangements between CSI, Dr
Muir and Mr Bradbury’s LAQC could be shams on orthodox Snook
principles. Again, the Commissioner does not say why the insurance
arrangements could be shams on orthodox Snook principles. The
Commissioner’s submission at paragraph 37 refers to the liability of
Dr Muir and Mr Bradbury being in reality contingent and not
definitively committed. The submission then says that in the
circumstances CSI and Dr Muir and Mr Bradbury clearly did have a
common intention not to create the legal rights and obligations which
the insurance policy gave the impression of creating. This appears to
be an allegation that Dr Muir and Mr Bradbury had no intention of
making the final insurance payment of $32,000. That’s as close as |
can get to identifying what the Commissioner is saying was the sham.

The Commissioner says that the set-up of the insurance and premium
arrangements were clearly established, that the intention was to give
the appearance of creating an insurance policy in order to enable the
payments to be classified as deductible insurance premiums and it was
a classic sham. The allegation is difficult to understand given that the
Commissioner accepts that the arrangements did establish a contract
of insurance at law. And I’ve taken you to that authority.

What’s the year of that — Miles v Bull?
Did I not put that?

Could you come back to that, and just give us the year reference when
you can?

Yes I'm very sorry Sir.

Just because it might be worth looking at more widely than just that
citation.

Yes. What I've captured there sounds correct enough.

Mr Stewart the Court of Appeal did think that there was an element of
distinction by which the position of Mr Muir and Mr Bradbury could
be distinguished as I recall it. But although they eventually found that
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the transactions were not a sham what was the basis on which they
were prepared to see an argument that Dr Muir and Mr Bradbury had
to face which the other investors would not have.

It was because each policy, there were eight separate insurance
policies.

That’s right yes.

And there was Bristol’s policy with CSlI, there was Redcliffe’s policy
with CSI and then there were the other six investors.

Yes | appreciate that but there must have been another fact just
specific to Messrs Muir and Bradbury must there not, which
distinguished their position.

As close as | could get it Your Honour was that they didn’t have a
settled intention to pay the final premium in 2047.

So that’s back to your, yes, back to the point you’ve just made.
Yes.

But wouldn't the point be more relevant as to whether they were
legally liable to pay it?

Well if the, yes.

I mean some people could enter into transactions without necessarily
intending to discharge their obligations but I never thought that was a
sham.

No, no. Only if they intended to create that documentation with a
view to deceiving somebody else as to what the arrangement was as
between them | imagine. | mean but even then Sir, if the legal
obligation is that you must pay the money in five years’ time, if at that
point you have no intention of paying it, let’s say | have a contract
with you Your Honour that I'm going to pay you 50,000 in five years’
time but between us we say I’ll never call upon you to pay it. But we
present that document to somebody saying this is our arrangement.

Well that might be fraud on that other person.

Yes.
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But as between ourselves, | mean if 1 know full well that you're not
intending and | don’t. But here, it’s unilateral isn't it. The idea that
they didn’t intend is unilateral.

Oh yes.

And there’s no pretence that the transaction is something which it is
not intended to be.

Not in any

The fact that you don’t intend to perform your legal obligation, I've
never heard that suggested as a sham.

| haven't found a case on that, no Sir. | mean we lawyers here at the
bar are kept busy every day because people enter into transactions
which they don’t intend to perform or can't perform or circumstances
change.

Is the key to your present rejoinder to the Commissioner’s submission
those words that you italicised in your (c) in page 13. The
Commissioner’s submission “in reality their liability was contingent
and not definitively committed”.

Well you see that’s
That’s out of their submissions.

That’s out of their submissions. Now the Judge has found in the High
Court that it wasn’t contingent and they were definitively committed.
Now what the Commissioner says in his submission was “in reality
they weren’t”. Although they may be legally by having given the
promissory note at law for the purposes of having incurred

Well that’s avoidance, that’s not sham.

No. | absolutely agree with you Your Honour. | rather think I’'m
taking up the Court’s time unnecessarily on the sham issue.

Well, no maybe not. But I'm just trying to explore it with you.
Yes.

It’s the liability they're talking about apparently, not the intention.
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Yes. And in my submission it can't be sham but | had to make some
attempt to discern what the Commissioner’s argument was in this
Court. Even as to the intention, that can't get off the ground, Your
Honours, because the investors gave CSI a first ranking debenture
security over the forests to secure the payment of $32,000 in 2047.
These forests on the lowest evidence presented to the Court by
anybody were going to be worth $475,000 per hectare in 2047. CSI
were going to be paid comfortably unless some disaster happened
which took the forest out completely. It is inevitable that the
investors’ obligations to CSI get discharged first ahead of anybody
else and they hold the security. They own the forests until they get
paid. There is just no room for an argument that they didn’t intend to
perform their obligations in 2047.

Because they could have been made to

Well they'd have no choice Sir. They appoint a receiver. CSI owns
the forest.

So the debentures gave a first charge to CSI.

Absolutely. They get paid ahead of anybody else. So the appellant’s
case at 38(a) is that they intended to establish a contract of insurance
and they did so. I’ve said (b). There is no evidence that the parties
did not intend to be bound by the CSI arrangements. And common
intention. Even given the Commissioner’s reliance on the contracts
being several and separate for each member there is still no evidence
of any shared common intention that any party executed the contracts
knowing that they did not reflect the true agreement or not intending
the documents to bind the parties according to their terms. And |
finished up dealing with the Court of Appeal finding on the several
liability.

As to the no evidence, as I've said, it's not easy to identify the basis
for the Commissioner’s sham allegation other than the assertion that
Dr Muir and Mr Bradbury have a common intention not to create the
legal rights and obligations which the insurance policy gave the
appearance of creating. At best as can be judged, this appears to be an
allegation that Dr Muir and Mr Bradbury, or more correctly their
respective LAQCs, had no intention of making the final insurance
payment or were indifferent to it. In this regard the Commissioner
described the liability of Dr Muir and Mr Bradbury as in reality
contingent and not definitively committed. Venning J held to the
contrary and there was no appeal from that finding. In any event, any
suggestion that Bristol and Redcliffe did not intend paying the
insurance premium is met by the fact that they granted CSI and
Trinity a first ranking debenture security over the harvest. Short of
doomsday scenarios as Mr Peebles described it, it is practically
inconceivable that forest harvest proceeds will not yield 32,000 per
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hectare thereby discharging the insurance premium promissory note at
that time.

I’ve referred to the lowest scenario which is appendix B to the
Commissioner’s submission. One insurance expert called by the
Commissioner was Professor Doherty and he said that the security
arrangements for payment of the premiums rendered his opinion to
the effect that the investors might default on the final premium moot.
In these circumstances the evidence shows not only did the investors,
including Redcliffe, Bristol and Bradbury, intend to perform their
outstanding obligations under the contract but they secured
performance of those obligations in a manner that virtually assured
performance in 2047.

Mr Bradbury’s evidence notes that the beneficial owner of the forest
was CSI pending payment of secured monies. It also had a charge
over the carbon credits referred to by Mr Bradbury at paragraph 100
of his evidence which have now become valuable again. And finally
there was the option to purchase the land at half the market value
which also vests in CSI.

Now common intention. Apart from its failure to establish that any
investor or other party to the CSI contract did not intend the contract
to take effect according to its terms, the Commissioner also failed to
establish that any such intention was shared by all parties to the
contract. Indeed and somewhat surprisingly the clear requirement to
prove that the intention was common to all the parties, the
Commissioner did not even attempt to prove common intention.

The Commissioner’s case in relation to Dr Muir and Mr Bradbury was
that the insurance arrangements were a sham and the narrow legal
sense referred to in Snook. In this Court the Commissioner for the
first time has restricted the sham allegation to Redcliffe, Bristol and
Bradbury albeit in the High Court the Commissioner’s claim was that
the insurance arrangements were also a sham in the narrow sense in
respect of Muir and Bradbury.

Now I've referred to the 10 other parties that were parties to the
insurance arrangements. The Judge had no difficulty in rejecting the
sham allegation on this ground that the Commissioner had failed to
address, let alone establish the necessary common intention. It is to
be noted that the Crown Law letter dated 6 August, the
Commissioner’s opening and the Commissioner’s closing
submissions unambiguously stated that the allegation of sham in the
sense referred to in Snook’s case was limited to Redcliffe and Bristol.
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In keeping with this position, that is the narrow focus on Redcliffe and
Bristol, the Commissioner made no attempt to establish that any one
of the other parties (for example CSI, Trinity, Southern Lakes or
Trinity Foundation) shared the common intention which he attributed
to Redcliffe and Bristol and their respective principals. That matter
was not even hinted at in the course of the cross-examination of the
joint venture investors who gave evidence.

No evidence was called by the Commissioner on that issue from Mark
Taylor who is the joint venture signatory, Kevin Gillespie who is the
Trinity3 signatory or Jane Muir who was also a Redcliffe signatory at
the time. This was despite the fact that they were all interviewed by
the Commissioner.

Importantly, the Commissioner elected to call no evidence from Mr
McCullough, who as the Commissioner of Insurance for the BVI was
responsible for renewing CSI’s insurance licence after conducting an
investigation into it's affairs in 2002. This was despite the fact that
Mr  McCullough had been flown to New Zealand by the
Commissioner for the purpose of giving evidence and was available to
give evidence. It can be inferred that his evidence would not have
been helpful to the Commissioner on this issue.

In addition the Commissioner refused to make Mr McCullough
available to counsel for the appellants for the purpose of briefing his
evidence with a view to Mr McCullough being called as a witness for
the appellants. The Commissioner’s position was that if the
appellants wished to call Mr McCullough they would have to do so
blind.

The other parties to the transaction which is alleged to have been a
sham were: Trinity Foundation Limited (that was the security agent
holding the securities on behalf of CSI) Trinity and Southern Lakes.
Mr Gillespie was the signatory for that entity.

Trinity3, which was the owner of the forest and which contributed the
bulk of the payments to CSI. Trinity3 was the secondary insured and
loss payee. Mr Gillespie was also the signatory for this entity.

Southern Lakes Forestry Limited, the documentary agent for the joint
venture, its signatory was Mark Taylor - also an investor in the forest
in his own right. The joint venture parties mandated Southern Lakes
Forestry Limited to execute binding documentation on their behalf.
The CSI and the other parties.

There are eight documents which relate particularly to arrangements
between CSI, Trinity and Southern Lakes. They are the insurance
policy, sorry the promissory note, the insurance policy proposal, the
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letter of 14 March from CSI to Southern Lakes accepting the
proposal, two deeds of debenture, then the letter dated 21 March from
Southern Lakes to CSI recording the agency arrangement and the
heads of agreement which Mr Carruthers took you to yesterday.

Because the allegation of sham necessarily involves a charge of
dishonesty against all parties to these documents, it is critical to
identify who executed them. So signatory for Mr Bailey, he signed
the letter accepting the insurance binding CSI, the policy itself, and
the debentures. Mr Bailey was the former Commissioner of Insurance
for BVI and, as such, a senior civil servant appointed by the United
Kingdom Government. He was also a consultant on insurance to the
US Government. Mr Bailey was the head of AMS Insurance
Management Services and as such was statutorily responsible for the
management of CSI, as well as being a director of CSI (along with
Mr Jackson a chartered accountant).

Mr Mark Taylor, a chartered accountant, signed the promissory note
payable to CSI, the debenture given in favour of CSI by Southern
Lakes, the insurance proposal and the letter to CSI recording the
agency agreement.

Mr Gillespie, a sole director of Trinity3, signed the insurance proposal
binding Trinity3 and the debenture in favour of CSI. He also signed
both debentures as sole director of Trinity Foundation as agent
holding securities on behalf of CSI and Southern Lakes. Mr Gillespie
is a long-standing chartered accountant and is currently an officer of
the High Court of New Zealand in his role as court appointed-
liquidator of Matauri X Corporation.

The only document signed by the joint venture members was the Joint
Venture Agreement, pursuant to which all the joint venture members
authorised Southern Lakes to sign the transaction documents after
taking legal advice.

The Commissioner did not establish any evidential basis to prove that
any of the three signatories to the insurance documents acted
dishonestly, not intending the documents to take effect according to
their tenor. The failure on the part of the Commissioner is significant
given that he interviewed two of those signatories — Messrs Gillespie
and Taylor. Having made these most serious allegations against
parties who are not represented, it was incumbent on the respondent to
produce that evidence.

Now, for the sake of completeness, it should be noted that the
Commissioner is unable to impute the alleged knowledge and conduct
of Dr Muir to the other parties to the transaction. This is the position
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even if Dr Muir was the agent of the other parties — which he was not.
And the authority to that is Snook.

It should be noted that the Commissioner did not allege any agency
via Dr Muir, and nor could he have. The Joint Venture Agreement
expressly states there is no partnership or fiduciary obligations and
that no individual joint venture party has the power to bind the joint
venture or any other joint venture party other than as a participant in
the special resolution.

Even the Commissioner’s reliance on the contracts being several and
separate for each investor and the fact that he has now restricted his
sham allegation to Redcliffe, Bristol and Mr Bradbury, he must still
prove the existence of a shared common intention on the part of CSl,
Trinity3, Southern Lakes, Redcliffe and Bristol.

This brings me to my penultimate point, the other point being
Mr Bradbury’s role. Liability under the joint venture was several and
individual. The Commissioner submitted for the first time in the
Court of Appeal that the insurance contracts between CSI and
Dr Muir and Mr Bradbury were a sham on the basis of Snook because
the parties shared the same common intention, and liability in respect
of the insurance payment obligations under the Southern Lakes joint
venture was several and individual. Of course this doesn’t arise if you
accept the previous submission, that he didn’t establish a shared
intention by all the participants.

By this submission the Commissioner is submitting that there were
eight insurance contracts. He did so despite a finding where
Venning J said in the High Court: “The same policy issued to all
Southern Lakes investors. Put shortly, the insurance contract or
arrangements cannot be a sham insofar as they relate to Dr Muir and
Mr Bradbury but not a sham in relation to other investors.”

What was yet another new allegation changes nothing because even if
there were separate documents (which there are not), the Court of
Appeal was wrong to hold otherwise. | will explain that below. The
signatories would not change. They would still be Messrs Gillespie
for Trinity3, Mr Taylor for the joint venture, and Mr Bailey for CSI.
The Commissioner would still need to establish that those parties
shared the common intention: there is no such evidence from any of
them.

The chronology is important. The contract between Southern Lakes
Joint Venture and CSI came into force on 13 March 1997. However it
was 21 March 1997 when Southern Lakes Joint Venture wrote to CSI
asking for their several liability to be acknowledged. All that CSI
effectively was asked to acknowledge was, having been advised that
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there were undisclosed principles behind Southern Lakes, and that
Southern Lakes was only an agent, that it would waive its right to sue
any principal for the full amount of the debt undertaken by the agent,
and limit a claim against any principal to its several interest in the
joint venture.

The letter signed by Mr Taylor and addressed to CSI is the critical
document. It advises that “we hold the rights conferred on us by the
Documents as bare trustee for Joint Venture Parties as tenants in
common in their respective shares in the Joint Venture”. It is clear
this would not be necessary if there were already eight contracts. The
letter records that the joint venture parties and their respective shares
in the joint venture may change from time to time. It then requests
CSI to accept that at any time each joint venture party shall only be
severally liable for their respective shares in the joint venture. This is
inconsistent with there being different contracts. Further, there is only
one promissory note to CSlI, two registered debentures, and only one
caveat on the title to the licensed land. Only one proposal was signed
and one policy issued. As a matter of elementary legal principle, the
Court of Appeal’s “in effect” acceptance of eight separate contracts is
wrong. The rights and obligations created cannot be “sliced” in such
a way, as the letter itself clearly establishes, and it is plain on the face
of the documents themselves.

The following points are to be noted:

Just pause. While there was this limitation, in a sense, limitation of
the obligations of the joint venturers, there is never any suggestion is
there that the policy itself or the cover was to be subdivided, as
between the parties behind the agency so to speak?

No, it couldn’t have been. | mean if there was a default in payment by
one joint venturer, they would enforce a security which was held by

Verbally.
Yes. The following points have been noted:

(@  Venning J was wrong [at 222] when he names the parties to
the insurance documents. He omits Trinity3 and the Trinity
Foundation.

(b)  The Commissioner’s argument was based on the agency letter
signed by CSI. The Commissioner argued that the letter meant
that the parties’ liability under the insurance arrangements and
for premiums was several and not joint (which was correct)
and that, as a result, the common intention required under
Snook would therefore involve CSI and the appellants

90



individually. This conclusion does not follow, in the absence
of a clear intention on the part of all parties, including CSI, to
have several independent policies. It absolutely ignores the
position of Trinity3 and the documentary terms.

(c) It also ignores the fact that the agency letter states that it is not
intended to affect any of CSI’s rights and remedies.

(d) The primary beneficiary of the policy is the Joint Venture
members as tenants-in-common and as it is constituted from
time to time. Clearly CSI would not be required to split the
policy into multiple policies and deal with individual members
on the Joint Venture. One look at the proposal and the policy
shows that it could never have intended to comprise multiple
policies and presumably multiple securities, which would
necessarily have to follow from the theory. If any part of the
premium was not paid by the JVAs or Trinity3 then CSI would
clearly have the right to cancel the cover in its entirety and to
enforce the securities in their entirety. One look at the Joint
Venture Agreement clause 8, refers to the agent holding the
assets of the JVAs as bare trustee as “tenants-in-common”.
One such asset in the insurance — one asset is the insurance — it
is the antithesis of a tenancy in common that one party has the
right to deal separately with what is in law an undivided asset.
Another example arises from the terms of the policy, limiting
liability to $50,000, for insurance of claims preparation costs.
If there were eight policies in contemplation, would the
limitation apply eight times? Or be divisible among the eight
members, and upon what basis? The policy itself
contemplates nothing of the sort.

()  And I’ve said, in the last paragraph, | have said before.

Your Honours that just brings me to this bit, which may be of more
relevance than the tax avoidance argument perhaps, but also here I
thought it might be helpful just to capture Mr Bradbury’s role in these
transactions. Now if | can just quickly take you through this. In
cross-examination Mr Bradbury said that Trinity was Dr Muir’s
project, and he was obsessed by it. Mr Bradbury handled the
conveyancing of Redcliffe purchase but not of the other Trinity land
purchases. And he documented the agreement to grant licence and
option for Lot 3 Redcliffe Station and all of its appendices with the
exception of Appendix 1, the deed of assumption and transfer, which
Dr Muir drafted, and Appendix 4, the insurance policy and proposal,
which was the result of discussions between Dr Muir and CSI.
Mr Bradbury also documented the next transaction CWF, that’s Can
West. Mr Muir handled all subsequent transactions. Mr Bradbury
had no discussions with anyone from CSI, with the exception of the
brief conversations, one of which related to the securities to come
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from Trinity3 and SLFL, and the other in the form of legal opinions
which CSI required from Bradbury and Muir acting for Trinity3, and
Bruce McLean acting for Southern Lakes, as to the enforceability of
those securities.

Mr McLean drafted the heads of agreement for Southern Lakes but
Mr Bradbury had input on behalf of Bristol. Mr Bradbury had no
involvement with and, until the Serious Fraud Office documents
turned up, had not seen the bulk of the documents that were generated
between Dr Muir and AMS CSI. In particular he had not seen the
documents that I have listed there, including the draft business plan,
and that evidence is at Volume 12.

Mr Bradbury was familiar with and drafted the Swiss Franc term loan
agreement between Parentis and the subsidiaries, and the other
downstream parties. And | have listed what those are and taken you
to the evidence.

Mr Bradbury’s evidence-in-chief is at Volume 4, page 720, where he
refers to arranging the CSI policy and the brokerage arrangement. He
discusses his involvement in those two matters at those pages in his
evidence. Mr Bradbury’s cross-examination is at Volume 12, and this
cross-examination, in  my submission, reflects the extent of
Mr Bradbury’s knowledge and involvement at various stages. It will
also show that he gave his evidence in a candid manner, without any
prevarication. The cross-examination in relation to CSI commences
at the reference | have given you, and the Parentis cross-examination
starts a bit further on.

Was there, presumably the sham allegation was put to Mr Bradbury?

Yes and he flatly denied it. He said it was put to him in the sense that
the insurance arrangements were a pretence and he denied it. 1 mean
you couldn’t take it much further. Yes it was, no it wasn’t, yes it was,
no it wasn’t.

Was it put to him on any basis other than an assertion? Was he cross-
examined as to knowledge of certain circumstances or that would lead
him to know that this wasn’t really what was intended?

No, it wasn’t put that way.

Where is the cross-examination on the sham? | am not asking you to
read it; | would just like to know

Page 2510 at line 30, and at 2511 at line 18. There was no criticism
of Mr Bradbury as a witness or in the manner in which he gave his
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evidence by Venning J. In Mr Bradbury’s interview by the
Commissioner, he volunteered the Parentis transaction. This was new
information for the Commissioner and that is clear from an internal
memorandum prepared by an investigator following the interview.
Now there’s a reference which | wasn’t able to pick up before arriving
here this morning your Honours, but there is the affidavit of
Mr Bradbury dated 16 August 2004 which deals with the production
of the Serious Fraud Office documents prior to trial and his
knowledge of those documents and that again hasn’t been seriously
challenged, not challenged at all really, as to his knowledge of these
documents, and his involvement with them.

You mean his lack of knowledge.

His lack of knowledge, yes. Absolutely. He knew about them when
they arrived but not previously. Now if | have got the flavour across,
it is really that we don’t have a sham issue that should detain this
Court but of course you will want to hear from my learned friend no
doubt.

Yes thank you Mr Stewart.

Your Honours | have the practical problem, that Mr Stewart referred
to, in getting some documents copied and | wondered if we could take
the adjournment now?

Yes, we will take the adjournment now.

Court adjourns 11.20 am

Court resumes 11.56 am

Elias CJ

Carruthers

Elias CJ
Tipping J

Carruthers

Thank you.

My apologies your Honours but I can report that the technicians has
said he has never seen a problem like it, so

It has allowed our technician to do something
One might reciprocate by saying nor have we, but [laughter]

Your Honours | have a note and it is quite an extensive note on what
is one of the crucial issues in the case and that is how to deal with the
situation where a transaction falls, in our submission, squarely within
the rules and principles and what is it that carries that transaction
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through to offend BG1. And what | have done immediately is to set
out the competing contentions and this

Does this really supersede the stuff we read Mr Carruthers?

It’s, yes you can treat it that way. But it’s being done this way so it
responds to what the Commissioner has done, and it squarely meets
what the Commissioner has done. | hope that I can move through this
quickly.

Our contention as to why BG1 cannot apply is this. And these are the
propositions. The Ben Nevis appellants are in business in terms of the
Act, notwithstanding that in entering into their forestry harvest
enterprise they have structured their financing using promissory notes
in order to achieve tax timing advantages based on orthodox historical
cost tax accounting principles. Second, the Commissioner and the
Courts below have accepted correctly that the relevant expenses or
costs represented by the final insurance note and the licence premium
note, were incurred for the purposes of the deduction provisions of the
Act. This is a legal concept within the scheme and purpose of the
Act. Such expenses or costs are either truly and genuinely incurred or
they are not. In this regard, on the threshold question approach to
statutory interpretation, the only disqualifying circumstances for BG1
purposes is whether or not the relevant obligations can be categorised
as being a pretence because they can be seen to frustrate the
underlying scheme and purpose of the deduction provisions, in this
case by reference to the deductibility of an insurance premium, for
what is a loss of profits benefit and in respect of the cost of the
depreciable capital asset, namely the licence premium.

On the basis of Challenge, as applied in Peterson, the JVAs have
absolute and unconditional obligations in respect of the promissory
notes, which is all that is required within the statutory scheme, where
specific timing regimes such as the accrual rules are inapplicable.
And in respect of both items, for the reasons given by the Privy
Council in the decisions of Auckland Harbour Board and Peterson,
given that there is no frustration of the underlying scheme and
purpose of those provisions, and that the relevant costs are properly
said to be genuinely incurred, it is incompatible with that scheme for
BG1 to be held to apply.

Where do | find the text of BG1 sorry? | can’t find it in the
Commissioner’s bundle but I might be looking in the wrong place.

Well if your Honour goes to the decision in the High Court, Justice
Venning sets it out, and that is probably the most convenient place.

I see it is in the Commissioner’s bundle, thank you.

94



Carruthers

Tipping J

Carruthers

Tipping J

Carruthers
Tipping J

Carruthers

Tipping J
Carruthers

Tipping J

Carruthers

Tipping J

Carruthers

Tipping J

So then, having identified squarely our propositions on why BG1
doesn’t apply, | have come to the Commissioner’s propositions

Just before you move on Mr Carruthers. BG1 says a tax avoidance
arrangement is void against the Commissioner.

Yes.

But doesn’t the whole of this case turn on the definition of tax
avoidance arrangement under the Act.

Yes.
And are you going to be looking at that in due course.

Well yes because the authorities that | turn to, and the whole of this
analysis, is on the basis of what is a tax avoidance arrangement and
that raises the question as to whether you actually comply with
discrete provisions under the Act. What is it that makes it a tax
avoidance arrangement

Yes, you accept that you can technically comply but still be caught.
Yes | do. | mean there are countless

What is your ultimate submission as to how one recognises tax
avoidance arrangements against that premise? Do you have it written
down somewhere?

Well yes | do. In fact | mean it is really picked up in that summary
that | have made. But where you get to is that analysing the scheme
and purpose of the Act, that it is, in this case analysing the scheme
and purpose arising from these provisions, is the transaction a
pretence? And your Honour this is where it becomes very difficult
because there are some unhelpful expressions in the cases as to quite
what the test is.

Well | understood you to be saying in your paragraph 1, particularly
(e), that is not tax avoidance if it does not, pardon the double negative,
if it does not frustrate the underlying scheme and purpose of the
relevant provisions.

That’s right.

Is that your essential submission.
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That’s the essential submission yes.

Do you accept that we have to apply and derive a meaning for tax
avoidance arrangements in s BG1 and that in the end that must govern
the situation after its application to the particular provisions for which
deductions or depreciation is claimed?

Yes. | accept that there’s one of the statutory provisions in the Act in
the statutory scheme that must be given effect to according to its
terms properly interpreted. Because, as your Honour knows, on a
literal interpretation of the section, virtually everything falls, every
choice falls within it. So I am sure your Honour

I said that point of course Mr Carruthers but what | supposed | want to
do is that when you say that it’s a pretence, | just want to make sure
that we are focusing here on what the meaning of the words used by
Parliament in BG1, tax avoidance arrangement, yes, and that’s in the
end what we have to ascertain and apply.

That is exactly right and what, where the difficulty arises your Honour
is that you actually have to reconcile that with the discrete rules that
the taxpayer is entitled to make choices about and comply with.

Mr Carruthers, the difficulty |1 have with your paragraph (c) is that if
there is a pretence which frustrates the underlying scheme and
purpose of the deduction provisions, that wouldn’t come within those
deduction provisions.

Well your Honour that is right, which is no more than to say that what
you have undertaken is an exercise in statutory interpretation and
identified the scheme and purpose of the Act and said “no, that’s a
pretence”. Miller is a very good example of a transaction where it
was carefully documented as being a sale but the documentation
meant that the deductions were always going to come back to the
original owners. This is through the Russell companies. So while
you could say yes that is a sale, and you could identify what provision
Mr Russell was endeavouring to rely on, what was then undertaken
was an analysis of that transaction as to whether it was a sale and it
was found to be a pretence and therefore it is right that it wasn’t
within the deduction provision, it was an avoidance transaction.

For obvious reasons | accept Miller but it seems to me that that is one
instance of a situation where then s 99 must be met, but it seems to me
too narrow to articulate this in the way you have in your paragraph (c)
for the reason | have already indicated. | rather think an arrangement
within BG1, tax avoidance arrangement, could constitute use of a
combination of factors, each of which meets the individual black letter
requirements for deduction but which is set for the purpose of tax
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avoidance. That’s what | need your assistance on. | think that’s too
narrow unless you can convince me otherwise.

Well that’s why we have formulated this as involving a threshold
question. For the purpose of the operation of the tax system and the
commercial and legal community, what the Court, in my submission,
needs to decide is what is it in the transaction that converts it from
being compliant to infringing BG1. So what converts it from being,
even with constituent parts that your Honour is putting to me, the
constituent parts all comply, what is the feature that makes it a tax
avoidance arrangement. It can’t just be a visceral reaction because the
taxpayer is going to have a different visceral reaction from the
Commissioner.

Well that’s the question being put to you. What’s your answer to it?

Well my answer is in the way in which I put it at (c), that what, the
transaction that is being considered is a pretence.

But it doesn’t have, if it is a pretence then you are getting very close
to sham.

No, well

| mean | don’t understand this word “pretence” in this sort of
subsidiary sense. | can understand you want this to be a threshold
question because very seldom will you be able to describe it as a
pretence.

Oh no, well your Honour that’s really not a fair analysis of the reason
for the argument. It is really trying to get a principled approach.

But | am putting to you, like my brother Gault, that if it has to be a
pretence before it can even qualify as a possible tax arrangement, tax
avoidance arrangement, you have got a very narrow first threshold. It
depends what you mean by pretence.

Well the way in which it has been analysed is that it becomes a
pretence where it does not comply with the scheme and framework of
the tax legislation.

Yes, you put pretence in inverted commas, but the test it seems that
you are suggesting must be an objective one. Does it frustrate the
underlying purpose and scheme of the Act as a whole?
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So we are back really to it is not tax avoidance if it does not frustrate
the scheme and purpose of the relevant provisions or the Act as a
whole. This is where pretence | think is very unhelpful.

Well your Honour | hear what you say and | understand the point that
you are making to me. But you will find on the analysis of the cases
that that’s a word that is so frequently used as part of the, I mean that
shouldn’t deter you for a moment, | appreciate that

Well it may make me hesitate Mr Carruthers but obviously

It may be more readily used in the context of the British system,
which doesn’t have a specific anti-avoidance provision

Yes but | am not going to be shut down on that line with respect your
Honour because, oh | see, | beg your pardon, | see the point you are
making to me.

What’s your best case on pretence? | mean are they English cases?

No no no no no. | focus on the New Zealand cases and | draw on the
English cases because they actually are very good illustrations of the
approach to statutory interpretation which now you can see from those
cases is coincidental with ours.

Mr Carruthers, a pretence or an element of pretence, may be important
evidence but is there, you take us to some authority do you which
posits this as a test for tax avoidance.

Yes | do your Honour and I think without in any way suggesting that |
am avoiding the question, | think it would help if I could develop the
argument a little in the text that | have to get to that point. Your
Honour let me, what | will do is | will take you to Auckland Harbour
Board. Which is under tab 7. And

Tab 7 in volume ...?

In volume 1 of my cases. My casebook, in the blue colours. Now
that was a case where Auckland Harbour Board was about to be
abolished and it transferred assets, Government stock and Local
Authority stock, to two trusts and the stock was transferred at nil
consideration. And your Honours may remember the fuss that arose
on that. They were financial arrangements within the accruals regime
and there is an avoidance provision in that regime, in the s 64 regime.
Now this was — the advice of the Board was delivered by
Lord Hoffmann, and let me take you to paragraph 9 because | am

98



going to read through from paragraph 9 to paragraph 12 so that you
see the way in which this issue has arisen.

At this point it appears to Their Lordships that Mr Jenkin (for the
Commissioner) was faced with a logical difficulty. He concedes that,
giving s 64F the liberal construction which the Acts Interpretation Act
requires, reading it in the context of the general scheme of the accrual
regime, in the purposive spirit prescribed by Challenge and with the
best will in the world, it is not possible to read the section as requiring
anything other than the actual consideration to be used as part of the
formula for calculating the base price adjustment. If the consideration
is nil, that is the figure to be inserted. If this is what s 64F means,
Their Lordships find it difficult to understand on what basis it can be
said that it was not its intention.

Mr Jenkin’s argument was that if one looks at the accrual regime as a
whole, it was constructed on the assumption that transfers of financial
arrangements would be at market value. So far as the language of
s 64F could not be given such a construction, it should be regarded as
an aberration in the execution of the legislative design which could be
remedied by a determination of the Commissioner under s 64J(1).

Their Lordships will return in due course to consider whether a base
price adjustment on the basis of a transfer for a nil consideration is
inconsistent with some fundamental principle of the accrual regime.
But they should first draw attention to the fact that the
Commissioner’s argument involves putting s 64J(1) to a very unusual
use. The section appears to Their Lordships to contemplate that the
circumstances which justify its application will be specific to a
particular transaction, arising out of the relationship between the
parties and other relevant circumstances. In this respect it is similar to
other anti-avoidance provisions such as s 99. Their Lordships do not
of course suggest that the two sections necessarily cover the same
ground, but what they have in common is that they are, generally
speaking, aimed at transactions which in commercial terms fall within
the charge to tax but have been, intentionally or otherwise, structured
in such a way that on a purely juristic analysis they do not. This is
what is meant by defeating the intention and application of the statute.
Some of the work such provisions used to do has nowadays been
taken over by the more realistic approach to the construction of taxing
Acts exemplified by Ramsay, although Their Lordships should not be
taken as casting any doubt upon the usefulness of such tax avoidance
provisions as a long stop for the Revenue.

In the present case, there is no tension between the commercial and
juristic character of the transaction. It is, in legal, commercial or any
other terms, a transfer of financial arrangements for no consideration.
Such a transaction either attracts a deduction or it does not. The
Commissioner accepts that it does, but claims the right under s 64J(1)
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to be able to amend the law to ensure that it does not. Their Lordships
do not think that the section was intended to confer such a power. It
would amount to the imposition of tax by administrative discretion
instead of by law.

So just coming back to the essence of what is being said,

Well it seems to be, in terms of a test, it seems to be an objective
assessment of whether the transactions would fall within the charge to
tax on a commercial basis but don’t have that effect on a juristic basis.
That seems to be the test.

Yes but your Honour has to be a little careful with an objective test
because the objectivity has to take into account that the taxpayer has
tax choices. So this is where objectively one might say well to my
mind if | were doing the transaction | would have made a different
choice, which would have given the Commissioner, the tax base, a
better result. So you have immediately a subjective consideration to
make which allows the taxpayer to make the choices between
different provisions.

But the choice is built in because that’s whether they fall within the
charge to tax doesn’t it. You might have a range of options available
to you and as to selection between them, that’s not going to be tax
avoidance.

Yes, if your Honour uses objective in that sense, | agree.

You don’t have to choose the option that’s of most benefit to the
revenue.

No no.

But Lord Hoffmann seems to be making the clear distinction here, for
where it might lead us, between commercial concepts and juristic
concepts. Is that possibly the clue to what Parliament was on about?
The fact that you structure it in juristic terms, is not always an
immunisation if it, in commercial terms, is within the general intent of
the charge to tax, or doesn’t qualify or shouldn’t qualify for a
deduction in commercial terms. Then that overrides the legal
structure which has been adopted.

Yes and who makes the decision as to whether it is commercial?

The Court.
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Well your Honour, and on what basis does the Court make that
decision?

Well you have just drawn us to this passage and it seems to me that
this clear distinction here is between commerciality and legality.

Yes | understand that but one of the issues we face is this comes to
Court and a Judge at first instance says well this isn’t commercial; |
have never seen a transaction like this before; it is outside my
experience; | would be astonished if such a transaction was a
commercial transaction. Now against that you have the evidence as to
what the parties are endeavouring to do, and what their own
commercial judgment is. So while it has to be, | am not arguing with
you your Honour about the commercial feature of the analysis but
what | am signalling is that there has to be a concern as to just how
commerciality is judged.

There may be two commercial ways of doing this and one non-
commercial way of doing it, yielding a much better taxation outcome.
Now surely that one will be caught. The other two, whichever you
choose, won’t be caught.

And it then becomes a question as to how does the Court approach
what is a non-commercial case. | mean these cases are riddled with
examples of disagreement between Judges as to what is commercial
and what actually is the legal test. Let me just take Barclays case that
we come to. | mean that was about the Irish Sea pipeline. Now that
was heard at first instance by Mr Justice Park, who had a huge
background as a tax barrister. And his judgment is absolutely
peppered with commentary about what is in effect lack of
commerciality. In fact he talks about part of the transaction being the
fifth wheel on the cart. And that goes to the Lords, who actually
analyse the transaction and say well of course this is what responsible
parties have negotiated and intended, and that, on the sort of analysis
that your Honour makes, is well — the House of Lords says this is
commercial, Justice Park with all his experience says no it’s not,
which gears us to the problem of how that commerciality is judged.

| accept all that but at the margins there will always be difficult cases.
What we have got to do is to give the right signposts.

And your Honour with that | agree entirely, which is part of the
reason why this case has got to this Court.

If everybody agrees then Mr Carruthers, where in the transaction there
are features which do not appear to be commercial, that may be
relevant to the key question which isn’t commerciality but whether
there is a tax avoidance arrangement.
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Yes | accept that. Where there is a step in the transaction that has no
utility, and

Well whether it is a contrived step or a pretence in the context of
contrived, that may indicate that it is a tax avoidance arrangement.

Yes your Honour.

I must say | wouldn’t have thought this was your best case.

This transaction.

No no this

Oh you had me terribly worried there for a moment your Honour.

The same thought was going through my mind. You get your worst
case upfront as your best and then move on from there.

No no no that’s not my worst case.
Well where do we go from here.
Back to page one I think.

It can’t be an antithesis between commercial terms and juristic terms.
The commerciality of something may be evidence from which one
can infer that there’s an arrangement for tax avoidance but it must be
juristic and juristic. There’s a bigger juristic picture and a smaller
juristic picture.

Yes | have often wondered whether Lord Hoffman in Westmoreland
might have regretted the sort of analysis that he has made. Your
Honours, let me move through the argument because | want to
contrast the propositions that | have put with what we have distilled
from the Commissioner’s argument, and this is really to synthesise
propositions out of the Commissioner’s submissions. The quote is
really quite deliberate because it is really inviting the Court to
formulate the test so that we have somewhere to steer.

But what the Commissioner says is this, that BG1 applies in any given
situation where the Commissioner acting objectively forms the view
on his own factual supposition that the taxpayer has entered into an
arrangement with more than an incidental purpose of avoiding tax.
The section will apply to a taxpayer who is affected, that is receives
any benefit from another’s arrangement having such a purpose. Such
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an affected taxpayer does not need to know of the existence of the
other person’s arrangement or of its offensive characteristics. What is
a tax avoidance arrangement is primarily a question of fact to be
determined by the Commissioner deciding that the line has been
crossed. The Commissioner, in acting objectively in his formulation
of the facts as he determines them, is able to state those factual
elements of the arrangement based primarily on his view of the
documents and any other information he wishes to obtain, without
taking into account any taxpayer evidence to the contrary which will
be subjective and is therefore irrelevant. If, however, anyone writes a
document which purports to record that the taxpayer had such a
purpose, that document will be conclusive against the taxpayer or an
affected person. BGL1 is overarching and will, as a matter of its literal
application, deny any taxpayer a tax benefit offered by the Act if the
taxpayer enters into the arrangement for the more than incidental
purpose of obtaining that benefit. The term “tax benefit” includes any
timing advantage obtained by the taxpayer, negotiating the benefits of
deferral, the making of cash payments, and in this respect the giving
of securities to provide affirmation of payment obligations will be
ignored.

A more than incidental purpose of tax avoidance will be inferred in
respect of any company with limited liability if the company is
regarded by the Commissioner as being insubstantial or single
purpose, where that company enters into any arrangement which has a
more than incidental purpose of securing a deduction of expenses to
the company, without the payment of cash immediately by it.
Orthodox tax accounting accrual principles are inapplicable,
maximum level penalties will apply to any shareholder such as a
company which collects for LAQC treatment and the Commissioner
does not have to give any relief to an offending taxpayer by using his
reconstruction discretion, if he decides that he does not wish to do so.

And those propositions are two supporting aspects, that is that the
Commissioner requires the taxpayer bears the statutory onus of proof
without resort to what the Commissioner considers to be evidence of
subjective intention, and in this case the Commissioner can withhold
from the taxpayers the existence and content of evidence which may
be of assistance to them from an overseas-based witness, and | have
submitted that that approach is inconsistent with the Commissioner’s
obligation to uphold the tax system.

So we describe that as unlovely and then go on to really de-construct
what the Commissioner says. Where the Commissioner describes this
as an overarching contention, it goes to Lord Hoffmann’s speech in
Westmoreland and | think your Honours were given another copy of
that, because the copy in our bundle has been through the self-same
troublesome photocopier, where he set out what the Crown said was
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the principle of statutory construction to income tax generally. But
what is that principle.

And what he says is when a Court is asked, first, to apply a statutory
provision on which a taxpayer relies, for the sake of establishing some
tax advantage, secondly, in circumstances where the transaction said
to give rise to the tax advantage is or forms part of some preordained
circular self-cancelling transaction, thirdly, which transaction, though
accepted as perfectly genuine, that is not impeached as a sham, was
undertaken for no commercial purpose other than the obtaining of the
tax advantage in question, then unless there is something in the
statutory provisions concerned to indicate that this rule should not be
applied, there is a rule of construction that the condition laid down in
the statute for the obtaining of the tax advantage has not been
satisfied. My Lords I am bound to say that this does not look to me
like a principle of construction at all. There is ultimately only one
principle of construction, namely to ascertain what Parliament meant
by using the language of the statute. All other principles of
construction can be no more than guides which past judges have put
forward, some more helpful or insightful than others, to assist in the
task of interpretation. But the Crown’s formulation looks like an
overriding legal principle superimposed upon the whole of revenue
law, without regard to the language or purpose of any particular
provision save for the possibility of rebuttal by language which can be
brought within the Crown’s final parenthesis, as set out above.

This cannot be called a principle of construction except in the sense of
some paramount provision subject to which everything else must be
read, (and then gives the EC Act). But the courts have no
constitutional authority to impose such an overlay upon the tax
legislation and, as | hope to demonstrate, they have not attempted to
do so.

And he goes to Norglen and that was the case where he referred to
this approach of the Commissioners being spooky jurisprudence. And
that’s the sentiment that really he repeats in Auckland Harbour Board,
describing the Commissioner’s approach as being an unconstitutional
attempt to impose tax by administrative discretion instead of by law.

And he recognised in Miller, and made perfectly clear, that BG1 had
to accommodate the taxpayer’s course of action which obtained tax
benefits if the Act on its true construction offered the taxpayer that
choice. And that’s a reference to paragraph 10 in Miller and referring
to Westmoreland.

Now my friend submitted that this was slightly confusing but there is
nothing confusing about it. Where the difference is in this, that BG1
does not overarch the choice, even if the tax benefit so obtained was
for more than an incidental purpose. Rather the observation is simply
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and clearly against the Commissioner’s contention.  And this
overarching issue goes to our submission and our approach, that it is
one provision in the tax scheme and it has to be looked at in the
context of that framework and it has to be given effect to, as | come to
in a moment.

So what we are submitting is that the Commissioner is really trying to
rewrite history, and | put it in this way, while expressed in terms of
the interpretation to BG1, the Commissioner’s submission really seeks
to overturn Sir Ivor Richardson’s legislative scheme and purpose
approach to statutory interpretation generally taken as a Judge of the
Court of Appeal for 25 years. And the history to this is that His
Honour really did disinter s 5J in Lowe, taking a purposive approach.
He sat as an appellate Judge in that Court which applied that statutory
interpretation method, not just in tax cases but over the legislative
spectrum generally and consistently over those years and beyond.
While the importance of the s 5J mandate originated with the Lowe
judgment, the general approach was reflected by that Court as a
whole. In the face of a plethora of decisions to the contrary
concerning BG1, the Commissioner now retreats to what he says is a
literal approach without confronting the problems that that causes.

The Commissioner also seeks to demolish 25 years of authority in the
Court of Appeal. And I’ve noted and more since 2003 which was
when Sir Ivor retired, as to the approach a Court will take construing
the legal effect of agreements by adopting their so-called economic
consequences. This approach for the Commissioner denies the
orthodoxy of the judge’s assertion in 1978 in his companion decisions
of Re Securitibank and for a unanimous Court of Appeal in Buckley v
Young, incidentally delivered on the same day without reference to the
other, involving many of the authorities relied upon in common, that
there is no halfway house between sham and a true character of an
agreement. And although this approach was emphatically confirmed
by the Privy Council in Wattie, the Commissioner presses yet again
the halfway house approach when the Court is considering the
application of BGL1 to the true legal effect of transactions.

And then I’ve submitted that to confine these observations to Sir Ivor
is a disservice to other members of the Court over that period and I’ve
submitted because of his vehement judgments, that only
Justice Thomas would determinedly excuse himself from any such
association.

And the Court of Appeal has been a consistent adherent to the
approach, whether or not Justice Richardson happened to be sitting.
The Privy Council was in this respect consistent in supporting the
approach for example in Wattie. There is no reason in principle why
the Court should take a different approach to transactions when
considering the possible application of what is simply another
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provision of the Income Tax Act. And this is where | make the point
about BGL1.

The New Zealand Courts have never taken that approach and neither
has the Privy Council. The cases cited by the Commissioner offer no
support for such a proposition and that proposition is wrong.

And then from that house-on-sand duality, the Commissioner asserts
that the Richardson approach to BG1 has always been based on a
fallacy, notwithstanding that it was, and these are the contras, that the
then Mr Richardson as counsel for the Commissioner, who
successfully argued for the Commissioner the early cases of Elmiger,
Marks, Mangan and Wishart.

| don’t come to this with the long history of most of counsel involved
in this case and I'm losing the propositions in the history here. And in
the personalities. And while you were speaking, because you passed
up Westmoreland, | was looking at what Lord Nicholls said at
paragraphs [4] and [5]. Are you contending for something different
from that. I'm just trying to understand Mr Carruthers the
propositions that you are contending for here. Lord Nicholls is not
talking about a halfway house, he’s talking simply about ascertaining
the legal nature of the transaction. And whether the loss is a loss
within the meaning of the relevant statutory provision. Is that
contrary to the position that you're contending for?

No, no, because you see Your Honour in paragraph [5], having
identified the legal nature, the courts must then relate this to the
language of the statute. For instance if the scheme has the apparently
magical result of creating a loss without the taxpayer suffering any
financial detriment, is this artificial loss a loss within the meaning of
the relevant statutory provision. So no, but this is another way of
expressing the issue where you look at the scheme and purpose of the
legislation. So no I'm not arguing for anything different, but what |
am trying to illustrate from history is what the Commissioner is trying
to do just flies in the face of a whole history, a whole development of
jurisprudence on what was s 108, s 99 and now BG1. And that is by
saying, well look it’s an overarching provision but it’s simply not that.
It is one of the weapons in the Commissioner’s toolbox in the same
way as other statutory provisions simply are. | mean whether the
insurance premium is deductible, whether the licence premium is
depreciable and he can look at.

But those are aspects of the transaction and the virtue of BG1, or
whatever it is, is that one looks at the whole picture. And that’s really
what Lord Nicholls is talking about in Westmoreland.
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Well with respect no, there’s no whole picture concept. What Lord
Nicholls is saying.

So is your submission then that it’s only the sum of the individual
parts that one has to look at?

Well yes, because there’s nothing else in the transaction but the sum
of the individual parts.

Mr Carruthers, BG1 itself must have a scheme and purpose. And it
talks about arrangement and schemes. It's not talking about the
individual components. Doesn’t it invite a consideration of a
package?

Well it extends to a single transaction. Take the Miller transaction.
That was found to be an arrangement. So it doesn’t necessarily
involve anything wider than the actual transaction or transactions
you're talking about.

Nor is it confined to the individual components which you are
focusing on. It is talking about an arrangement of those components.

Yes. Yes.

It seems to me that it has a scheme and purpose there of inviting a
view of the package separate from the individual components.

May | respond in this way, that BG1, being part of the Tax Act, is a
necessary consideration in looking at the scheme and purpose of the
Act. And within that scheme and purpose, one has to interpret the
provisions on which | am relying and has to interpret s BG1 as to
what role it plays and what its metes and bounds are in the context of
the statutory scheme that’s identified.

And that, with respect, is consistent with what Lord Nicholls is saying
because having identified the legal nature of the transaction, the courts
must then relate this to the language of the statute and if there is some
magical result, is the artificial loss a loss within the meaning of the
relevant statutory provisions. And one wouldn't get to any different
position here.

But including BG1.
Yes. Oh yes | accept that.

Yes.
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Yes, yes. But not so that the starting point or the overarching
provision, as my learned friends would have it, it is one of the
provisions that needs to be interpreted because one must be very
careful that by interpreting BG1 you are not eliminating the legitimate
choices of the taxpayer. In the same way as one must examine my
argument and say, are you making BG1 a dead letter because my
position is certainly no, one must always recognise that BG1 has a
role.

I had written down the word or the phrase legitimate choices by
coincidence just a moment ago.

Yes.

So picking up on your use of the same phrase, is BG1l to be
interpreted literally, save only that one must preserve legitimate
choices.

| think regrettably there’s more to BG1 than just that. For the
purposes of my argument on this transaction.

Because that would put a heavy weight wouldn't it on the word
legitimate. Which is a kind of question begging.

Well it is and Your Honour will appreciate in this in much of the
analysis that’s gone on on this section, there is a lot of question
begging in the way in which the decisions are made.

But what would be wrong with an approach which simply said we
must give effect to the true meaning as we perceive it of BG1 but
making sure that we were not emasculating the commercial
community from fair use of tax breaks available to them?

Can | put it round the other way, that you need to make a careful
analysis of the tax choices that are available, that is the various
provisions that the taxpayer has chosen, and then look at BG1 about
the choices. Because | just want to get the balance right, the approach
right because understand that the taxpayer devises and enters into the
transaction. So the taxpayer is making a choice at that point. And it
is that choice and that provision that commands the first analysis.
And that then has to be looked at in the framework of the Act which
includes BG1. So one would look at the transaction in the way in
which, well | hesitate to go back to it, but the way in which Lord
Hoffmann did in Auckland Harbour Board and said, no this was the
transaction, this is what it was about and then asked the question
whether there was room for the operation of the avoidance provision
under the accrual rules.
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So start with the transaction that the parties have chosen, and then test
it by BG1, rather than start with BG1 and call on the taxpayer in effect
to justify it.

Well that’s right. Because when you're talking about question
begging, you are begging the question as to whether the starting point
is that this was a tax avoidance arrangement, or was this a tax
avoidance arrangement instead of looking at what the proper basis.

The trouble is to someone like me without the background in tax that
others have, BGL1 is couched in extremely wide terms.

Well that is.

Now what do we do to read it down in order to give the appropriate
commercial rights if you like for people to order their affairs as they
generally choose. | mean it is a very curious piece of drafting to my
eye as a novice in this field. Because they're starting almost from the
premise that anything you do which lessens your tax is suspect.

That is precisely right. And that has always been the problem with
the section. And what you do Your Honour is to follow the
jurisprudence that’s led by Sir Ivor Richardson and leads through,
probably we’ll come through to BNZ Investments as one of the cases
that one needs to look at. Because in that case the judgment of the
President, Justice Richardson and the judgment of Justice Blanchard
both face that issue squarely as to the approach that one must have to
ensure that transactions that should not be caught are not caught.

Mr Carruthers can | just, seeing you’ve used the phrase which was
featured in your earlier written argument, the question being whether
there’s room for s BG1 to apply.

Yes.

I would just question how helpful that metaphor is because it seems to
me to imply that the specific provisions can occupy space if you like,
to continue the metaphor, into which the anti-avoidance provision
can't go. It seems to me that there must be some scope for the anti-
avoidance provision to operate even though, on a proper application
of the specific provisions, there is a qualification for the deduction.

We may not be at a difference because what Your Honour is really
putting to me is that on analysis of the transaction under the specific
provision, there is some aspect of it that raises a question as to
whether it does fit within the scheme and purpose. So the moment.
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Of the specific provisions.

Yes. The moment you get into a question about a transaction that
involves a specific provision, then to use the room and space, you
would engage BG1 and it’s not a matter of looking at one to exclude
the other but you could well get to a point where on the initial analysis
of the transaction under the specific provision you decided that yes it
fell squarely within the provision and there was nothing about it to
raise any question that could suggest that BG1 applied. And I think
that was the concept that we were pointing to in our written
submissions.

Yes well the last element of that, bringing the last element in, that it's
within not only the meaning of those provisions in accordance with
purpose and context and the rest of it, but somehow bringing in the
spirit as well in that inquiry seems to me to usurp something of the
role of s BG1.

Your Honour what my Junior has just drawn attention to was Your
Honour’s decision in Dandelion which was a case about the Raro
Runaround on which you may recall we spent some years. And |
think Your Honour is right, that we may have put the matter
unhelpfully in terms of room for operation because in that case the
analysis was made really of the provisions side by side and the
decision was reached that the ability to claim the tax credit was still
subject to the BG1 analysis. So | think I am driven to say that one
would look at the provisions side by side but you will still get to one
of probably three positions. One is the way in which I put it to you a
moment ago, that the transaction is so squarely within the general
provision that there wouldn't be a concern about it, that the transaction
requires consideration of BG1 and BG1 may be decided that it doesn’t
apply, having regard to the features that caused the concern, if | can
put it that way. Or alternatively the third one, one might get to the
point of saying, well no, the scheme and purpose of the whole of the
legislation and the nature of the transaction that was entered into
means that it does fall squarely within the object of BG1, the spirit of
BG1.

Yes, yes.
So I think, if that is helpful.
Yes, thank you Mr Carruthers.

Mr Carruthers one of the purposes of course of asking counsel to put
their submissions in writing in advance is that we can expedite the
hearing a little.
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Yes.

I'm not sure how my colleagues are placed over lunchtime but I will
suggest to them that we might read on and might then be in a position
to indicate to you that subject to your emphasising the propositions
that you're making to us, the matters of background will have been
considered and | would hope at least we could perhaps get onto page
18 and pick it up there, subject to anything you particularly want to
draw our attention to.

I'd be very happy with that Your Honour and that would suit me.

I am a little concerned about the time.
parties have a fair opportunity.

And making sure that all

Yes.

Lunch adjournment: 1:03pm

Court resumes: 2.21pm
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Yes Mr Carruthers we’ve read carefully to page 18.

Thank you. Your Honour asked me a question earlier about whether
you needed to read anything more than my note for oral argument in
the context of the argument I’'m making and | really wanted to
emphasise that it is of course supplementary to the written submission
that we filed prior to the hearing and this was designed to be a
comprehensive reply to the Commissioner’s submission which
necessarily drew on my other.

Yes | understand that yes.

So I wouldn’t want it thought that 1 didn’t want you to look.
That it was superseded, no.

No, no, not at all.

Thank you.

You did invite me just to deal with any matters in the intervening
pages.

Yes.
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And I think it is important for me to just emphasise some of the cases
that | want you to look at.

Do you want to take us to them.

Yes | do, if | can take you to volume 1 of my casebook. And take you
to Challenge under tab 5, and take you to Challenge in the Privy
Council, this is Lord Templeman’s speech, I'm sorry Lord
Templeman’s decision as part of the advice. And I'm at page 561.

And what | want to draw attention to is that really as a novel concept,
His Lordship formulates the material distinction between tax
mitigation and tax avoidance. Points to the Duke of Westminster’s
case and said that distinction was not considered nor applied. He
then, in that paragraph just before line 20, looks at what mitigation is
and then looks at the advantage being derived not from an
arrangement but from the reduction in income which he accepts, or
the expenditure which he incurs. So that the contrast is whether it’s
derived from a statutory provision or an arrangement. And then he
gives this example, and I’ll read this very quickly:

“Thus when a taxpayer executes a covenant and makes a payment
under the covenant he reduces his income. If the covenant exceeds
six years and satisfies certain other conditions the reduction in income
reduces the assessable income of the taxpayer. The tax advantage
results from the payment under the covenant.

When a taxpayer makes a settlement, he deprives himself of the
capital which is a source of income and thereby reduces his income.
If the settlement is irrevocable and satisfies certain other conditions
the reduction in income reduces the assessable income of the
taxpayer. The tax advantage results from the reduction of income.

Where a taxpayer pays a premium on a qualifying insurance policy,
he incurs expenditure. The tax statute entitles the taxpayer to
reduction of tax liability. The tax advantage results from the
expenditure on the premium.

A taxpayer may incur expense on export business or incur capital or
other expenditure which by statute entitles the taxpayer to a reduction
of his tax liability. The tax advantages result from the expenditure for
which Parliament grants specific tax relief.”

And then coming to the bottom of the page and looking at the facts in
Challenge, “In the present case the taxpayer subsidiaries seek to
reduce their assessable income by a loss of $5.8 million which was
sustained by Perth (another company in the transaction) and suffered
by Merbank and was not sustained by the taxpayers or suffered by
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Challenge. It is true that Challenge expended $10,000 in purchasing
the shares in Perth but this purchase price is not deductible against
Challenge's assessable income. Apart from the risk of losing $10,000,
the Challenge Group never risked anything, never lost anything and
never spent anything but now claim to deduct a loss of $5.8 million.

Challenge have practised tax avoidance to which s 99 applies.
Challenge have not practised tax mitigation because the Challenge
Group never suffered the loss of $5 million which would entitle them
to a reduction in their tax liability of $2.85 million.”

And then going to the bottom of the page to pick up the principle that
His Lordship is applying, the last substantive paragraph on the page:

“Most tax avoidance involves a pretence; see the analysis in Ramsay.
In the present case Challenge and their taxpayer subsidiaries pretend
that they suffered a loss when in truth the loss was sustained by Perth
and suffered by Merbank. In New Zealand s 99 would apply to all the
cited English cases of income tax avoidance. Section 99 also applies
where, as in this case, the taxpayer alleges that he has achieved the
magic result of creating a tax loss by purchasing the tax loss of
another taxpayer. In order to escape s 99 a transferable loss must be
sustained by a member of a group which suffers the loss.”

And then finally on 563 line 9: “Whatever the circumstances or
complications, if a taxpayer asserts a reduction in assessable income,
or if a taxpayer seeks relief without suffering the expenditure which
qualifies for such relief, then tax avoidance is involved and the
Commissioner is entitled and bound by s 99 to adjust the assessable
income of the taxpayer so as to eliminate the tax advantage sought to
be obtained.”

Now whether His Lordship is right or wrong in that analysis, that is an
illustration on the way on which His Lordship has analysed it, that is
an illustration of the concept of pretence. What | invite and ask Your
Honours to do in looking at the way in which that jurisprudence
developed, is to read these cases: Dandelion which is number 14 and
that’s in volume 2, and that’s assisted by a diagram from the High
Court decision, Miller, which is case 21 in volume 2 and Peterson
which is case 23 in volume 2.

And if I could just say a word about that because, and this is really
responding to a question Justice McGrath asked of me. And it was
that question about room and space Your Honour. And if one looked
at Peterson, what that involved was a determination by the
Commissioner that was published on the way in which expenditure in
relation to films was to be treated. And part of it involved the cost of
films which applied on both sides of the transaction and part of that
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determination concerned the way in which limited recourse loans
were to be treated. So what the transaction involved was a
compliance with the Commissioner’s determination and it was
acknowledged by the Commissioner that the costs included both sides
and recognised the limited recourse transaction. So what the Privy
Council decided correctly was that that transaction fell within the
Commissioner’s determination and was deductible accordingly. So
there was not a space that allowed for BG1 or for s 99 to operate. So |
really just invite the reading of those cases because that is where that
concept of pretence comes from.

Now, your Honour, if I can just deal with some very short matters that
are really involved perhaps

Are you saying that in Peterson the denotation of space or room was
actually employed or are you just saying it is an illustration of it.

It is an illustration of where, on proper analysis of the transaction,
there was no room for the operation of BG1 because the transaction
fell squarely within the deductibility provision, that is the specific
deductibility provision as a result of the way in which the
Commissioner had determined transactions should be looked at.

I can certainly understand that. It wasn’t possible for the
Commissioner to challenge the truth of the deduction, if you like, for
the full amount, the Y figure | think it was called. It wasn’t any
longer possible because of concessions that have been made in lower
Courts.

Well no, it was actually always assumed in the lower Courts, and it
was certainly always argued in the lower Courts, that it turned on the
question what costs was in the proposition to. And it was formally
conceded in the Privy Council that that applied to both sides of the
transaction. That’s the concession that is being spoken of. Because it
was raised in argument by one of the Judges who finished up being a
Judge in the minority, as to whether costs, as to how costs should be
interpreted. And that’s why the concession was obtained.

Now just if I can take you to page 8 and just in that first paragraph
after the word “secondly”, that secondly is in Challenge. It’s just not
altogether clear reading it, and | will just deal with these quickly.
Please note in 16 that Ramsey is wrongly spelt, it has got 2 “a”s, that
is an “a” instead of an “e”. In 21 to make that read properly, on the
second line, paragraph 21, on the second line, delete the words “itself
resulted”.

Can | come through to page 12 at paragraph (d). You will see there is
a reference to the Australian Part IV A cases, this is looking at part of
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the argument in BNZ Investments. Now Part IV A is light years away
from our BG1 provision. It is a much more draconian provision in
quite different terms. And | will just pick that up by reference to
Hart. If you take up the Commissioner’s yellow bundle of additional
authorities, volume 1 of 2, and Hart is case number 7. And I’m only
going to this for the, to identify the provision for you. Go to page
233.

I’ve got one yellow volume. Were any of the other ones that came in
earlier yellow?

Yes.

There’s some yellow ones here are there?
You will have three yellow volumes.

At the top, see on top of the bottom ones.

It is tab 7. It is Commissioner’s Bundle of Additional Authorities,
volume 1 of 2.

I had [inaudible] you know what place I couldn’t see it.

That’s the penalty of a good filing system your Honour. And I’'m
under tab 7 and | am at page 233. And that provision runs onto 234
and it is all geared around a tax benefit. Now the point of that is that
those cases aren’t on point. More importantly, there is a similar
provision in Hong Kong and | noticed

Sorry 1 just haven’t quite worked out why we don’t derive assistance
from the Australian cases?

I suppose it depends on what the case law means. Whether this

provision coincides with the case law.

Well 1 think your Honour will find that this provision goes much
further and much more precisely to check tax avoidance than our
provision does.

There’s a lot of specification in it isn’t there?

It was drafted by the present Chief Justice when he was at the Bar.
Chief Justice Gleeson actually drafted this provision and as a result
would never advise on it. But more importantly
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Did he sit on it?
He sat on it and gave a judgment on it.

Yes, well he was allowed to by then. But more importantly it is
recognised now to have a number of problems with the extent of its
application. But I just brought, your Honours

Just the particular specified features are interesting as to what to take
into account in deciding whether a matter is a scheme within Part IV
A it seemed to me. | mean commerciality isn’t one of them as I
understand it.

Now that’s right.

The fact that there is the specification and we no longer have a
provision in the form it was at the time of Newton or something of
that kind, obviously means we are dealing with a different provision.
But | just wondered, everybody seems to race off to the English
jurisprudence and find huge assistance in that, where there is no
general anti-avoidance rule. But no-one seems to place any great
emphasis on what the Australians are doing when they do have one.
It just seems to me to be a bit ironic.

Well let me deal with that because the first part of running off to the
English jurisdiction is certainly not our approach. The only reason
that we get, for our argument, this is a personal matter, for our
argument the only reason we go there is that we had the Privy Council
jurisdiction and we had the same Law Lords, like Lord Hoffmann’s
reasoning

And the Auckland Harbour Board and that sort of thing.

Yes and all of, so that was the value of the English jurisdiction and |
think some care needs to be brought to this concept that they don’t
have an anti-avoidance provision therefore there is something about
their jurisprudence isn’t appropriately brought to us because, as | have
submitted, what is relevant in those English cases is actually the
statutory interpretation and the way in which they interpret scheme
and purpose of their Act. Which, as | have submitted already in this
note of oral argument, does bring it very much into our approach.
And | think the other aspect of that is, when dealing with the Privy
Council cases, is that they recognised, | mean Auckland Harbour
Board recognised, Westmoreland recognised, Peterson recognised,
that there was very much an issue with, I think Lord Hoffman called it
a longstop provision. But | have been very careful in this analysis to
make sure that it is not regarded as a dead letter on either side.
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Well it just all the only comment | would make Mr Carruthers is that
they obviously, insofar as the English side of the jurisprudence is
concerned, they obviously have found they had to go into purpose of
interpretation to bring some form of restriction on the scope of tax
avoidance to bear. And they do seem to have visited that approach
very much on New Zealand in their decisions in relation to
New Zealand law in the Privy Council. They, for example, do not
seem to, in recent decisions, have gone back and discussed the
development of what you might call the s 108 jurisprudence.

Um, well if your Honour analyses those recent decisions, they use as
their jumping off place in many instances Challenge, and that really
going back to the Court of Appeal decision what was a thorough
analysis of the jurisprudence. So you have got to be careful that one
doesn’t lose sight of the fact that

What you mean tax mitigation.

No I am actually much more concerned with the principled approach
that Justice Richardson brought to Challenge in the Court of Appeal
where he analysed what that jurisprudence was, and that jurisprudence
has been referred to by the Privy Council and by the English cases in
their analysis.

Probably because they see similarities to their own English approach
in it and they like it.

Yeah well, | accept that and the reverse applies. And one of the
observations | was going to make your Honour, that of course
Lord Cooke was in some of those cases. McGuckian is one that we
haven’t referred to and he was also in Auckland Harbour Board. So
you are narrowing down the scope to say that there is a separate
jurisprudence. But for my part we have only used those for the

Why is it, | can understand what you are saying, that your argument in
relation to England, but why is it we derive no assistance at all from
the approach the Australians have been taking to their provision?

Well | don’t think it is fair that we don’t derive anything from them.
Certainly some of the analysis that | think we have made draws on
some of the Australian material. But the explanation is that | think
they have moved away from a comparable tax avoidance provision, |
think that is probably the reason why the jurisprudence

But if our provision is much wider, why is not their more specific
development helpful in giving content to such a broad provision?
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Well part of the reason for that your Honour is, and | will find the
reference, but the Chief Justice actually disavowed all the previous
jurisprudence on the basis that the

There was a new [inaudible]
Yes it had really taken over the

It was a code. Which doesn’t really answer the point though about if
we have a very wide provision here, often it is quite interesting to see
what tools other jurisdictions have employed.

Yes well | notice that my learned friend has got that material in his
bundle and one assumes that it is there to develop some argument
from it. | suppose in the face of that passage from the Chief Justice
and the difference in provisions, if we had tried to rely on it we may
well have been met with an answer on the other side that the provision
is different. And the passage is in Spotless Services, in that same
volume, under tab 8, the next tab down. And this is the judgment of
Chief Justice Brennan and Justices Dawson, Toohey, Gaudron,
Gummow and Kirby. And at page 414, just in the first substantive
paragraphs “Part IV A is to be construed and applied according to its
terms, not under the influence of muffled echoes of old arguments
concerning other legislation. In this Court counsel for the taxpayers
referred to the repetition by the Privy Council in Challenge of the
statement in Duke of Westminster.”

We are having amplified echoes of old arguments it seems to me.

Yes the not very subtle distinction is that they have a resounding
relevance to the current case. Your Honours, now | think | can go to
page 18 and take up the invitation you gave me. But because this is,
from here on it really is narrative argument that actually identifies the
propositions, | am going to canter through this if I may. Because it is,
it does lend itself to simply being read when your Honours come to
consider the matter.

I will deal with the topics though. At page 18, paragraph 41, | am
looking at the position of charities, and in the Courts almost nothing is
said about the charity status and what has the potential to be the
extraordinary benefaction that will likely result from the forest. So if
we are looking at terms of “usual” or “commercial”, you are looking
at something that is really unique and different on a scale that is vastly
different from all other forestry investments that there have been.

I think I then developed the lack of symmetry argument against the
Commissioner, [paragraphs] 42—-43. Will it help your Honour if | just
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refer to it in this way because | think it is material that can be read for
itself,

Well | have already read through it but no doubt other Judges will
stop you if you are going too fast.

Alright. And then 45 picks up a theme that we have made, that really
the Court of Appeal dismissed outright any reliance on the terms of
the securities and we have noted that it didn’t reflect on whether
prices, other contractual terms including the insurance and the
securities might not reflect the measure of risks run, for example by
Trinity3 and CSI.

And then we have looked at the issue of risk for the JVAs in 46 and
then | think 1 can go to the ledger, because this was “The Emperor
Has No Clothes” was an expression that the President used in the
Court of Appeal in the course of argument. But what emerges then in
the judgment is what is described as “balancing the ledger” and the
issue is what is the ledger. The Court’s contention is that they were
overpaying and the option to buy the land at half the value did not go
anywhere near balancing the ledger. And the question is why and
how does the Court get to the position that the value of the option
doesn’t go anywhere. And it is this issue really that prompted my
response to Justice Tipping earlier, on the difficulty of expressing a
view that this is not commercial or that the commercial judgment is
one entirely for the Court. Because this is an illustration of the Court
using what can only be self-informed knowledge and, in our
submission, inaccurate because, if one looks at paragraph 51 and then
looks at the evidence that | took you to yesterday of Mr Bradbury and
Mr Peebles, there is an outright denial of the suggestion that the
licence premium amount was known to be too high. And that’s really
the Court’s own underlying assumption based on the Commissioner’s
assertions.

And probably the next paragraph, 53, and that should read “The
important point of principle is to examine the Court’s asserted need to
identify “the ledger” and to ensure that it is “balanced”.” When one
looks at the judgment, there is no reasoning behind those concepts.
And this is the position that the Court takes, that the JVA should have
bought the land themselves at the original cost price; they should have
paid cash upfront to meet their obligations; they should have ensured
that they were practically certain of deriving pre-tax profits, and that
they did not take tax benefits into account for the real business model.

Now what underpins all of this approach is the notion of what is real.
And where the Court itself means that, for tax avoidance analysis
purpose, an obligation which is met or satisfied only when it is paid in
cash immediately. And if the, well 1 have just moved to our
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submission, that it is what in the Ben Nevis submission is called (that
should be at the top of page 22) is called the Court’s credit-worthiness
approach — if cash is not paid at the outset, then it is necessary for
taxpayers to show that there is a practical certainty of payment, and to
have made themselves personal guarantors of that result.

Now and the contrast with Peterson as | have put it, and CityLink
Melbourne is obvious enough and | will leave it to you to go to those.
There was no certainty of cash payment, that is repayment of the loan
in Peterson or the notes. And so it is important to look at the
principle that underlies that approach to the Court of Appeal and it is
not at all easy to articulate what it is.

And our submission is that payment in cash immediately/certainty of
payment with personal guarantees — really are unsound and they
conflict with the historical cost tax accounting principles. And we
have drawn the distinction with the company solvency concept, what
the Court of Appeal has insisted is really on a certainty of payment
that is much higher than the solvency issue.

Then our submission is that the personal guarantees are not relevant
and | have made an analysis of that and if | can take you to 63, the
Court is saying “Dr Muir/Mr Bradbury “do not (and could not sensibly
be thought to) have anything like a settled intention that their LAQCs
will pay the 2047 insurance premiums as they fall due (or indeed meet
the obligations to Trinity3)’. The trial Judge made no such finding.
And the evidence given by Bradbury and Pebbles is directly to the
contrary.”

So it is where one gets to expressions like the Court’s impression, the
making of presumptions, introducing a concept of practical
defeasance, which is meaningless for the reasons that we identify in
paragraph 65.

And the next feature that we deal with is the securities for the
satisfaction of the promissory notes, and my learned friend
Mr Stewart has canvassed this, as have I. But in paragraph 67 the
Court treats the promissory note obligations as being “nothings” — the
President’s Clayton’s Act reference. And then also

Just pause for a moment. Was there actually any need to have the
promissory notes, if there was a contractual obligation which the
promissory notes simply reflected? What was the promissory note
dimension adding to the incurring of the liability?

It is this, it is the immediate exchange of consideration falling within
the money definition that the Judge dealt with.
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But a right to money surely can be created by contractual obligation
just as much as a promissory note. A promissory note was simply
there to back the contractual obligation. Was it a sort of belt and
braces exercise?

Well | mean | think that for the transaction it was a piece of paper
which said that was the money, that was the payment. And | mean

This is a point that has just puzzled me and | just thought there might
be some obvious — that without the promissory note some essential
ingredient would be missing.

Yes.
It is the satisfaction of the obligation wasn’t it?

Yes it is. And I now see the point. It is an immediate satisfaction of
the obligation for the purpose of the accrual rules, that is that by
having the promissory note you satisfy the obligation you incur, and
you deal with the entitlement under the accrual rules or the avoidance.

So it is a necessary step to get the accrual rules into play is it?

It is a transaction that is designed around the statutory provisions to
which the taxpayer is entitled to have recourse and of which the
taxpayer is entitled to a benefit, to make sure that the analysis starts at
the right point.

Yeah but given all that, but without the promissory note are you
saying the accrual rules wouldn’t be engaged?

Couldn’t the contract do exactly the same thing?

Your Honours it is the immediate transfer of the property that has to
be achieved to avoid the spreading obligation under the rules. So that
and that is achieved by the promissory notes.

What property are we referring to?

Can | invite your Honour just to look at the argument that, the reply
that 1 put in this morning to deal with your Honour’s question
yesterday. And look at the analysis that is made by the Judge and the
point that is raised in the passage from Byles that | handed in and
point to the promissory notes reflecting the parties’ agreement that
those promissory notes would be complete satisfaction in terms of the
main agreement.
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Is that a step which discharges one obligation by creating another?

If your Honour is referring to the obligation to pay ultimately on the
promissory note yes.

No | am talking about, I may be making an assumption here
Mr Carruthers, which you will be able to correct me about. Before the
promissory note was executed, was there an existing obligation of
which the promissory note was, as my brother McGrath said, full
satisfaction? Because | am just getting a little puzzled here as to
exactly what the promissory note was intended to achieve. Because if
there was already an obligation by force of the contract to pay this
amount of money represented by the promissory note, it is that
obligation of which the promissory note was full satisfaction, as Byles
puts it. But all that does is to simply substitute the same obligation
but under another instrument.

Mr Carruthers perhaps | can just say that I thought what you had told
us yesterday was that you needed to show that the expenditure had
been incurred, and that that needed a definitive commitment, and that
the way that was done was to execute the promissory note, because by
satisfying the debt you could establish the definitive commitment.
That may or may not be helpful.

Yes that’s right. As part of the transaction, not substituting one
obligation for another.

If it is full satisfaction of obligation 1, as per my brother’s approach,
then all it is doing is substituting an identical obligation by dint of the
promissory note. It is the same amount of money.

It is the method by which the obligation is satisfied and it is an
integral part of the arrangements between them, between the parties.

Alright, well I don’t wish to trouble you any more about it. | have just
raised some concern about this dimension, as to really what was going
on.

Well | think

What was the whole purpose of substituting the promissory note for
the anterior obligation which the promissory note fully satisfied?

Well you say it was anterior, but they were concurrent in the sense
that the terms were being fashioned and the method of payment was
being fashioned, so it is not one being substituted for the other. It is
the way in which the obligation was satisfied.
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But I thought Mr Carruthers you were placing some reliance on the
proposition in Byles that the promissory note fully satisfies some sort
of obligation. | have been diverted perhaps by your reliance on that
point in Byles and if I am misleading myself I apologise.

No no no. | am much more concerned to sort it out so that we know

| mean there may be nothing in this but it has puzzled me what the
promissory notes added to, as my brother Gault said, an ordinary
contractual obligation to pay. Wouldn’t that be a right to money in
terms of the definition of “money”?

The point is that there has to be immediate exchanges of property in
order to get the benefit of the rules and that the issue of the
promissory note in relation to the insurance premium and the licence
is a transfer of property that allows that to take place. The provision
in the contrast as to payment is not a mutual satisfaction of the
obligation. It is not a transfer of the property.

Is it a transfer of property in the sense of substituting an obligation
under one instrument for an obligation under another?

Well it is really of performance of the obligation under one. So I
suppose that you do, you do finish up with an obligation to meet the
promissory note in due time.

It’s the same obligation; it is just being transferred, if you like, so as
to bring it within the accrual rules.

Well it’s being performed. And the obligation is being performed.

Well this is what is nagging me, that it seems to me that this, subject
to your further explanation, is just a means of getting it within the
accrual rules which they had to do because they just couldn’t just rest
on the contract.

It is the method of performance of the contract, in compliance with
the rules, that allows them to take the benefit of the rules. Your
Honour the trial Judge in those paragraphs that | have taken you to in
that note, sets it out admirably and accurately that, in my submission,
meets the point that you are concerned about.

Well we will just have to see about that Mr Carruthers.

I wonder whether there might be a difference at the other end and |
don’t know, | am just thinking aloud Mr Carruthers, but if Trinity3
holds the promissory note and also an entitlement apply proceeds
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from the sale of the forest to discharge the promissory note, might that
have an effect that the proceeds of the sale of the property don’t
become income in the hands of the JVA which gives them the
responsibility for paying a contractual debt.

No the answer to you is no, it is income, it is an income credit in the
account, that’s the way that the transaction is documented. So it
wouldn’t suffer the difficulty that your Honour sees.

I was dealing at page 24 with the debentures as securities and | just
draw attention to paragraph 68. | think my learned friend Mr Stewart
covered that sufficiently. This issue of real money, paragraph 70,
there is real money and there is a lot of real money applied to different
hands. And the investors will have satisfied, that is paid in cash under
the securities, the $32,000 and their licence premium obligation to
Trinity3 of $2.05m.

And then at 72 | have noted “Even if the harvest proceeds are
$787,000”, dealing with that issue we discussed yesterday, it is still a
lot of real money applied in different hands. And | just want you to
make some alterations to this paragraph. “The investors will then still
satisfy the insurance premium note of $32,000 to CSI” [please delete
the next words “and the LP Note to Trinity3” — that is actually out of
order, so delete that]. And then “Trinity3 will satisfy its obligation to
pay CSI the maximum premium. CSI will pay the maximum
insurance amount [and | have got “to the investors”, that is something
of an elision — it’s paid to Trinity3 with credit, for the credit of the
investors being $1.263m so that they discharge their licence premium
obligation of $2.05m” and that’s in line with, that is determined by
that stumpage figure.

I then come to deal with the language used by the Commissioner and
this issue of crossing the line. Can I invite you to read and, in my
submission, just appreciate what line-drawing actually is. 1 have
given the reference to BNZ Investments and at paragraph 42 which is
the substantive paragraph that the President, Justice Richardson,
formulates what line-drawing is. That is what the metes and bounds
of the provision is, and that is picked up by Justice Blanchard at 175.
So that is the correct approach to line-drawing, which is not the
concept that the Commissioner is trying to fashion it into.

Complexity. | dealt with Barclays Mercantile this morning just in
passing by reference to the vast experience of Mr Justice Park in this
area. Barclays is under tab 28 and there is a diagram that actually by
reference to the paragraphs in the judgment identifies the Barclays
transaction, and you will see it is of complexity. And then in
paragraph 76 | have just really made the submission | have already
made. Other illustrations were given. | have gone through Barclays,
78, 79, 80.
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Just on this issue of what’s usual and what’s unusual, there are some
quite interesting examples and some quite homely examples that 1
think | can draw from, some of your Honour’s background. If one
looks at the insurance industry and what somebody, looking in from
the outside might regard as usual or unusual, there is an instance of a
snapper fishing competition within a specified period and fishing for
tagged fish with prize money of $100,000. And it is a competition
that attracts 3,000 people; a number of other prizes on offer, and it
was discovered, just as part of inquiry about this competition, that the
prize was actually insured. And the insurance organiser was, it was
put to him, that this was a most unusual insurance. And the answer
was “well no it’s not”. And he was asked “well do you make any
money out of it”, and there was a quizzical look in response. But
there you are is an unusual transaction.

I will move your Honour from fishing to golf, where one can insure
against a hole in one, and a number of other competitions on the golf
field.

That’s yourself getting one you mean.

Yes, that would be the only reason you would want to insure. But in
terms of competition there are other insurances.

I am not quite sure what point you are making here Mr Carruthers. Is
it don’t be beguiled by usualness or unusualness?

Well it is only valid, there is always this question of judgment and this
is why | come back to a carefully designed plan around the life cycle
of Douglas fir trees for the benefaction of charities and ask somebody
in the street or somebody informed whether that’s a usual transaction,
whether that’s a commercial transaction, and the answer is “well no, it
is not a usual transaction; it is a unique transaction”. Is it
commercial? “Well what commerciality does a charity want to get the
benefit of a transaction?” | think I have given, oh | was not going to
let your Honour the Chief Justice out without an example there in the
South Island.

Well the Auckland plumber I thought
Oh no. [laughter]
I did know an Auckland builder.

No no | wouldn’t do that to your Honour, you know very well that.
But I mean the substantial prize is, well a substantial stake where a
horse wins three different named races at race meetings over a
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premium, over a period, and that’s another feature of insurance. No |
like the Bentley turbo car that was, as your Honours will appreciate,
doesn’t come cheaply but it was converted as a plumber’s van and
attracted a lot of attention and a lot of custom. But as well as a lot of
criticism. And of course if one is looking at usual and unusual
transactions, the mandatory convertible notes in the BNZI case, one
could look at with some interest as his Honour Justice McGrath and |
did for some three years a little while ago.

Incurred, | have dealt with incurred and Mitsubishi Motors and | think
that’s straightforward. At the bottom of 29, page 29, just in that quote
the square bracket is just around the letter “t” in case that misleads in
any way.

91, there is a lovely problem with the double negative in that second
sentence. “An individual shareholder never has such liability” [delete
the no for me]. And that’s an issue where one is looking at the
position of LAQCs and the LAQC election and the inconsistency
where the Court fails to appreciate the difference between the two
LAQCs and Accent.

I think I have raised that question of juristic and commercial terms,
towards the end of that paragraph. | have dealt with Auckland
Harbour Board. And I think the balance of it is simply looking at,
paragraph 105 [sic], “truly incurred” is an obligation equalling a
deduction. And | have just put together very briefly the conclusion.
In paragraph 108 please, it’s ironic, it is appropriate to return to why
this should be rejected. Sir Ivor Richardson’s Challenge judgment
contains the answer [should be inserted] with its reasons. And then |
have drawn attention to that essay Countering Tax Avoidance, which
really captures the argument that we have been making and the reason
for a principled approach as to what takes this case out of its statutory
provisions and out of its specific provisions and into s BG1.

To your Honours Justices Tipping and Gault, I will return to that issue
and make sure that | deal with it satisfactorily for you. Those are my
submissions.

Yes thank you Mr Carruthers.
Mr Harley will address
Yes Mr Harley.

Two housekeeping matters. My friend Mr Stewart would like me to
refer to the citation of Miles v Bull, which was at the foot of page 13
of the sham submission. The correct citation to the case is [1968] 3
All ER 632 at page 636G.
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Where was that again please.

At [1968].

No, what paragraph? What page?

636 line G.

And what is it meant to be?

We are at the foot of Mr Stewart’s sham submission page 13.
Yes | have got that.

The reference is [1968] 3 All ER 632 at 636 line G.

Your Honour Justice Tipping, hopefully not to reopen Pandora’s box
about the accrual rules exchanges, if 1 could refer you to the
Commissioner’s reply submission on the accrual rules, please don’t
look at this now. Just reading

The temptation was almost too great.

Please don’t. Um page 3, paragraph 8, and your Honour should avert
your eyes when it comes to paragraph 9.

You don’t support it?

How did your Honour guess?

What page was that?

Page 3 paragraph 8, avert eyes at paragraph 9.
Yes please.

Two other matters by way of confession. The incorrect quotation
reference to Justice Venning at [203] is my error and | apologise to
the Court and to my friends for that goose-chase. Secondly, and
relatedly, your Honours | am the person who had the primary
responsibility for preparation of the accrual rules and their drafting. |
have always appreciated that my friend, now her Honour Justice
Glazebrook, managed to write a textbook about that. And my
admiration for that is profound, as it is to you Justice Anderson, for
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your immediate grasp of what are such simple rules. To the rest of
your Honours

I was just taking a punt [laughter]

Please don’t your Honour. To the rest of your Honours, it would be
kind of you if you did not criticise the draftsperson or record this
confession. By way of introduction to the participation argument, | do
have what was supposed to be a full note of what was | was going to
address but it is not in print. 1 would like to blame Mr Stewart for that
in relation to the xerox but even my conscience doesn’t permit that. |
can hand it in tomorrow, if that is going to be of assistance. But I can
speak to the full written submission and my notes and, hopefully your
Honour the Chief Justice, keep to time management.

In terms of what is Part 5 of the main submission for the Ben Nevis
appellants, the points are, in terms of common ground with the
Commissioner, that if it’s simply and only by virtue of membership of
the joint venture agreement that there is an illegitimate arrangement
which constitutes avoidance, this participation submission can’t
succeed. On that approach it would seem that the joint venture
agreement avoidance arrangement simply concerns the use of the
promissory notes and the amounts being treated as incurred in 1997
but not satisfied in cash until 2047-2048, outside of the accrual rules.
The reference to guarantees or no guarantees, in my submission, is
completely irrelevant to that proposition. But on that basis, and if that
is what the Court decides that’s simply the essence of the
arrangement, then all of the Ben Nevis appellants are within it.

And so | move on to a separate part of the factual context and it is on
the assumption that the Court does not reach the conclusion that I
have just postulated. The second part of it being then that the Court
considers that the offensive parts of the arrangement are the existence
and content of the CSI business plan and the CSI letter of comfort.
And if it is those are the two critical condemning elements, then this
submission takes life in terms of who is and who is not a participant in
respect of those two aspects.

Accordingly, for this submission to succeed, it is common ground
with the Commissioner and acknowledging that he doesn’t accept the
initial premise, first the Court has to approve the decision of
Justice McGechan and of the Court of Appeal majority judgments in
BNZ Investments and to prefer those reasons as to participation over
those of their Lordships in the Privy Council in respect of the
Peterson decision. | should have said your Honours there is no need
for you to take detailed notes, if it helps you, | can hand this in and |
can avoid writer’s cramp.
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Can you, that would be helpful, but are you going to outline for us
where you are going, so that we know what to listen for.

Absolutely your Honour and | am hopeful | am going to do better than
outline, I am going to finish it.

Alright.
Second, your Honour in respect of

May | just ask, um, are you speaking to Part 5 of your submissions or
are you

Yes | am.
You are not, there is no reply element in this.
Not so far.

No. Well do you get to it. | just want to know whether we should be
able to follow this from Part 5 of your submissions.

Yes you should be able to.

Do we need to have any more written material then?
Only if you think it is helpful.

Just which particular statutory provisions BG1 and
GB1.

GB1.

I will get to the statutory language and the language that is pivotal to
this, which is GB1 and its interplay with BG1. And the shorthand
way

Where do we find them, sorry, under what tab?
13 and 14 of the Commissioner’s compilation I think.

Thank you.
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And is your part of it in the main submissions, we are to look at Part
5, which starts, I am just trying to find where Part 5 starts.

Page 34 at paragraph 91.
Thank you. Thank you very much.

And all I have tried to do so far, your Honours, is clear the decks in
terms of what’s common ground, what’s in dispute, and what is the
argument in respect of participation. And | have identified the CSI
business plan and the letter of comfort and those are the two elements
that the Court of Appeal particularly latched onto in respect of all of
the appellants.

Participation is a shorthand for who is caught by?
Yes it is your Honour.
Is it?

Yes it is. And is anchored in the judgment that you joined in BNZ
Investments. And | will come to that, going to that judgment is a very
convenient shorthand way of getting into the analysis and
understanding what it's about.

But can you not be affected by an arrangement without being a
participant in it?

The answer to that question on this submission is no and that is what
BNZ Investments establish.

Well it may have done in the context of that case but it seems to be
contrary to the, whatever one of those tax avoidance sections it is.

GBL1.
BG1.
GB1.

GB1 is it. Well you will no doubt be telling us why we have to read
that down.

I am going to explain why if you read it carefully it means exactly
what it says.
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It doesn’t need to be read down, if you understand it properly.
No, correct, as your Honour did.
Well you may be attributing more to me Mr Harley than | deserve.

Your Honour | am happy to take anything I can. In the third element
in terms of the argument is then is a matter of evidence that the Court
has to be satisfied that both the Courts below were wrong in respect of
the treatment of the evidence concerning the CSI business plan and
the Trinity CSI letter of comfort in terms of their attribution of those
documents to everybody who is a joint venturer. And in relation to
the Ben Nevis appellants for the reasons that | will articulate, none of
them are privy to or have knowledge of the existence of those
documents or the features that the Court of Appeal particularly
latched onto. By way of an overview taking into account the broad
meaning of the word arrangement in the statutory dictionary, contract,
agreement, plan, or understanding. Understanding is the broadest of
those words. That formulation in the statutory dictionary was lifted
directly from the judgment of the Privy Council in Newton and of this
being applied generally to the meaning of the word arrangement
across a number of different statutes in New Zealand law and
elsewhere.

The statutory dictionary, is that OP1.
OP1 and now YA something in the new Act.
We don’t need to look at it.

Thank heavens. From the broadest reference understanding it
involves the person having knowledge and involvement, the
authorising of, the accepting or the carrying out of an arrangement
with reference to that taxpayer’s affairs, and so the postulation is this
and this is not in the written submission but | can hand it in. If I can
just go through this carefully. If there is an arrangement between A
and B, which has the purpose of avoiding tax for C, by way of for
example making a tax free payment or the obtaining of a tax
deduction for C, C is obtaining a “tax advantage” from the voided
arrangement, and is a person affected by that arrangement where C
has knowledge of that arrangement and its purpose and is involved in
the authorising, accepting the making of, or the carrying into effect of
it. Cisa participant and it's within the power of the section. There is
in BNZ Investments language.

Sorry that proposition is derived from what?
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BNZ Investments. There is in BNZ Investments language requisite for
mutuality between A, B and C as to the plan or understanding,
sufficient to justify the invocation of the section against C.

Though C must be mentally engaged so to speak.
Yes.

Is that the nub of it?

Yes.

You can’t just wake up one morning and find to your horror that
someone has inadvertently given you a tax benefit under something
that’s voidable?

Well you're up for penalty interest or whatever.

Indeed and I am going to give you your Honour some examples that
we used in the Court of Appeal and BNZ Investments literally on that
wakeup scenario. There were three, and in Justice McGechan’s High
Court judgment it would seem from the way the judgment is written,
that his Honour had had a rather horrible experience with the
unauthorised use of the family car. And so through the reasons he
refers to the.

Sorry which High Court judgment are you referring to?

Justice McGechan, in BNZ Investments. He refers to the use of the
family car, | think perhaps not very wisely by his wife, and the
consequences of the use of the vehicle, where he knows that she is
using his vehicle, but he does not know what for or, I think from the
way it was written, the sticky end that it may have come to. And so
he articulates the idea that simple knowledge is not enough to bring
the person within the idea of consensus of mutuality as to the tax
avoidance arrangement and the consequences. If | could divert at this
point from what | am saying.

Can you just give us a page reference for that, or is there a passage
you were going to come to. You go on and other counsel.

There are several paragraphs where he talks about the car, I think I
can find them quickly. If I could just address Justice Gault and the
problems that he raised about attribution in the question yesterday.
There is a number of Australian cases on its form of what was s 260
where taxpayers were before the Australian courts saying (I hope | get
the order of this right), you can’t assess me for being a tax avoider
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within an arrangement, because | personally had no knowledge that
that was the arrangement that | had entered into, and | never
authorised any tax avoidance and funnily enough the Australian cases
are unanimous saying essentially ignorance of the consequence of the
law is no defence.

It might affect penalties though mightn’t it?
Might do, but no it doesn’t on their view of it.

No but in principle you could say well you can’t retain the benefit of
the tax advantage through your ignorance but you won't incur a
penalty for it because you didn’t do anything reprehensible.

I understand the point. The Australian cases respond to the person
who makes that kind of plea, that if the legal affect of the arrangement
is avoidance this section applies to you, regardless of whether you
understood that that was what it was.

But the way you are explaining it, there is nothing odd about that
result because that simply is just not appreciating that you are caught,
doesn’t mean to say the way you are explaining it, that there is
ignorance of the circumstances which cause the law to attach.

Common ground your Honour. The second example before the
Australian Courts is “my lawyer and accountant were authorised by
me to enter into these arrangements, but | did not authorise them to
take steps in terms of implementing these arrangements which
constituted avoidance”. That doesn’t work either, the Australian
Courts have said these are your agents, everything they do and know
IS you and you are caught.

Well again, are you saying that that wouldn’t apply here?

No | am saying that it’s orthodox. The third example arises in the
context of two very difficult cases, one called Hancock and one called
Rowdell, which are discussed in passing in BNZ Investments where
the shareholder arrangements first in Hancock and then in Rowdell are
the mirror image of each other, one’s the seller, one’s the buyer. The
seller is assessed under a tax avoidance arrangement and is held
caught. The buyer is held under a tax avoidance arrangement in
respect of the same transaction and the High Court of Australia said
“no that’s not how the section works, there is only one benefit,” and
the benefit in that case is the seller.

The principal Australian authorities are discussed in the Court of
Appeal’s judgment in BNZ Investments and also by Justice
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McGechan. One’s called Gregrhon and | just can’t recall the other
two, but Justice McGechan particularly details the essence of those
cases in his judgment and respectfully in my view does a masterful
job of explaining precisely the effect of them and the Court of Appeal
was very happy to adopt that jurisprudence, saying it was perfectly
consistent with the idea of understanding in Newton.

The critical question then in terms of this submission for the Ben
Nevis appellants is to ask the question “what is the arrangement that
they entered into”? And on a factual basis the answer to that question
is “not CSls letter of comfort and business plan, so that if they are the
condemning elements the argument that’s being made for these
appellants is not their arrangement”. And going back to the point that
Justice Anderson has just raised with me, even if that’s wrong in
terms of participation under s BG1 it is relevant to the question of
penalties and the role of the penalties regime applies. With that
introduction, then if I can take the car example that Justice McGechan
uses as in paragraph 53 of his judgment, which is at tab 3 of the
materials. | don’t suggest you go there, but | can read it quickly
because it very quickly catches the idea. “There is a conceptual
difference between arrangements and within that contracts
agreements, plans and understandings, and mere passive knowledge at
whatever degree it is pitched. | can have an arrangement with a motor
vehicle repairer to bring the family car in for servicing. My wife may
know of it. But that does not mean that she is a party to the
arrangement. It's more likely Parliaments stipulation under s 99 in our
BG1 for an arrangement means precisely that. It was not intended to
bring in those who merely know without more, even if they gain some
benefit”.

But if it's void as against the people who are parties to it, it doesn’t
say as against only those parties, does it?

The submission is going to be yes it does. When you understand the
exact language that is used in BG1 and GB1 in particular, that’s
exactly what it says.

So in effect the argument is that you read in as against those parties.
Even though it says “the starting point is that it was a tax avoidance
arrangement it's void, as against the Commissioner”. So it doesn’t
exist. And then when you come to it says “entered into by the person
affected by or by another person”, so the person affected doesn’t have
to enter into it. You say although it says that it doesn’t really mean
that?

I don’t have s GB1 directly in front of me your Honour but you will
find in GBL1 the additional words from or under that arrangement.
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I am looking at the definition of tax avoidance arrangement.

The quick form into this is BNZ Investments in the Court of Appeal.
Lets go there at 4

Sorry which provision were you just referring to BG12 was it?
No GB, it's very sort of confusing, it just happens to be.

Look this is horrible alpha numeric language and the easy way to deal
with GBL1 is to talk about the reconstruction power.

So it's BG1 on the one hand and GB1 on the other.
Yes.
That’s just a very strange coincidence presumably?

It is in the 1998 Act onwards, it happens in the 1997 Act because of
the renumbering, it was BB9 and | can’t remember what the
reconstruction was, but lets talk about reconstruction, which is GB1
and the main power which is BG1.

But isn’t the first step that it's void, what you can then do is a rather
different matter isn’t it?

Well we will see your Honour that the language is completely
intertwined and the reason it is, is that the draft person picked up a
passage out of Lord Wilberforce’s judgment in Mangin and copied it
verbatim and stuck it on.

I wouldn’t say that that was Sir Ivor Richardson but he certainly had a
role in the formulation of the section as it was passed. But there is no
question that the language is verbatim from Lord Wilberforce’s
dissent.

The language of GB1?

A lot of it, yes.

Well which part?

The formulation is would in all likelihood have.

Or might be expected to have or would in all likelihood have.
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Yes you will find that in Lord Wilberforce’s dissent.

So they were going to go with Lord Wilberforce to the extent they
were willing?

Yes, well he explained the problems with the section and criticising it
as strongly as he did in his dissent and so when the Commissioner lost
Gerards case and introduced legislation to fix the problem, and |
don’t mean this critically, the drafts person picked up the master as it
were in terms of the critique and adopted precisely the formulation
that Lord Wilberforce brought to bear. In that judgment of his in
Mangin somewhere else he describes the old s 108 as a rusty
instrument which breaks in our hands, the idea being that the
Commissioner was trying to use it to do something that it simply
couldn’t do effectively.

You were taking us to BNZ, where do we find that in the volume.
Tab 3.

Of volume One.

Yes and | am pretty sure that we start at 42.

And whereabouts in BNZ are you wanting us to go Mr Harley?

Well it's a bit corny but lets start at six which is the section itself. As
it was and in the form that we are talking about it in this case BG1 in
the 1998 year you will find some of the words that are in this form are
now missing. But,

You better tell us which they are if you are taking us to this.

I can’t do it immediately your Honour but I can tell you that it doesn’t
matter. And it doesn’t matter because the statute tells us in the redraft
process, no change to law is intended by the reordering and trimming.

Is it subs 3 of the old 99.
Yesitis.
Did you say paragraph 6 of the Court of Appeal decision?

Sorry, yes. There is a lot of compression in terms of the statutory
formulation in subs (3) but the words that | am asking you to look at
closely are the Commissioner’s exercising his powers under subs (2)

136



Tipping J

Harley

Anderson J

Harley
Anderson J
Harley
Anderson J

Harley

McGrath J

Harley

McGrath J

Tipping J

Harley
Tipping J

Harley

Tipping J

and then the arrangement that’s subject to subs (2) to be adjusted as
the Commissioner considers appropriate to counteract any tax
advantage obtained by that person and the critical words are “from or
under that arrangement”.

That doesn’t imply you have to be a party to it.

Your Honour | am going to submit to you that it does and that that is
what BNZ Investments correctly holds.

What about the whether or not part? Sorry | may be in a different part
of the swamp from you.

I am in subs (3).

Of 5 99?

Subs (3) yes.

Well I was looking at the 99(2) and the last words of

Yes yes yes yes no | understand. We are in different parts of the
swamp. | am only focusing on subs (3) at the moment.

What was it in subs (2) you had mentioned in passing? You
mentioned some words; | thought you were asking us also to look at
something in subs (2) which I didn’t quite note down.

I am sorry your Honour, what | was talking about was in subs (3), it
talks about the arrangement that is voided under subs (2).

Okay. I’'msorry.

What you did say, | think probably inadvertently, was that the
Commissioner exercises his powers under subs (2), whereas in actual
fact it is a statutory consequence, not a power.

| agree with that. Yes thank you.
But it doesn’t matter.

No | agree with you though. That is correct. That’s how the section
works. It applies regardless of the Commissioner.

As | say, | don’t think it matters at all for our immediate point.
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And so the focus here is on the words “to counteract any tax
advantage obtained by that person from or under that arrangement”.
And then it goes on “and without limitation. These are the sorts of
powers he can exercise in reconstruction”. What does that mean in
terms of the scope of the power in subs (2). And the answer to that
question is given by the majority

The scope of the power in subs (2).
Yes.
What do you mean by that?

The scope of the power to void an arrangement. What arrangement
are we talking about.

But if it is one of these beasts that the statute voids, it’s void. There is
no power to avoid it.

Your Honour that’s
It’s consequential isn’t it on it being

That which is void under subs (2) is that which is counteracted in
terms of the tax advantage. One is the mirror image of the other.

Of course. | don’t dispute that. I’m just being a bit pedantic perhaps,
as to the way you are expressing this

We have got through to voidance.
It’s void.
Absolutely.

Nevermind why or how. Then the question is what does the
Commissioner do but he shall adjust.

Yes. To counteract any tax advantage obtained by that person from or
under the arrangement. Question “What arrangement are we talking
about?”

Or is the tax advantage one that is, if there is a tax advantage is it one
that is obtained from or under the void arrangement.
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Correct. And the majority judgment in BNZ Investments goes from
paragraph [42] through to [52] to explain why this involves a
consensus or mutuality.

Just looking at the statutory language though and before we see what
the Court of Appeal did about it. If you have an arrangement that is
void, subs (3) adjusts the accessible income of any person affected by
the arrangement. It’s not

In respect of “their tax advantage”.

Well there must be some nexus between the arrangement and the tax
advantage.

That’s correct.

You don’t have to be a party to the arrangement in order to provide
the nexus.

Your Honour | hate the word “party” because it immediately gets into
a

Well you don’t have to be mentally engaged
Yes you do.

If you prefer that expression.

| prefer participant.

Participant alright. Well let’s go with participant. You don’t have to
be a participant to be affected, if it is designed to give you an
advantage.

Your Honour the judgment of the Court is yes you do and the reason
for it is as exactly as you put it earlier, if you wake up in the morning
with some kind of benefit that you know nothing about and the
Commissioner is knocking on the door. And I will give you the

That must be a pretty far-fetched example though, because knocking
on the

Well I think you’ll find it’s not very far-fetched at all.
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Well it has to be, it’s an adjustment in such manner as the
Commissioner considers appropriate. The Commissioner can’t act
unreasonably in this.

He surely knocks on the door and says you probably know nothing
about this Mr Harley, but I’m awfully sad to have to tell you

And I’ll give you time to pay.

that Messrs Stewart and Carruthers have done something wonderful
for you but actually it’s tax avoidance and we are going to have to do
a little bit of jiggling with your tax return Mr Harley. We are awfully
sorry. But we won’t dong you for various other things.

But that million dollars tax credit I’m awfully afraid it has got to go
back.

This is a nightmare that’s worse than my xerox this morning. But
there is a lot of difficult elements in various of your Honours’ reply,
including your Honour the Chief Justice, in terms of the power of the
Commissioner under subs (3) and his duty to act reasonably in the
administrative law discretionary sense. But | would like you to do is
just follow through if you would from [42] through to [52] where the
Court comes to the conclusion that this is all about mutuality and that
it is necessary for participation to occur for the person to be the
subject of the power.

But look at the start to paragraph [49]. It’s all focused on what is the
meaning of an arrangement.

Indeed.
Not affected by.
Indeed. And read on your Honour.

Right. Well where do you say is the key waking up in the morning
point in all this?

In [50]. “That reasoning”, that is the reasoning in all the cases
including the Commerce Act cases, the magic million case, which 1
think one of your Honour’s, the Commerce Commission cases all
dealing with the meaning of arrangement. “In our view that reasoning
is applicable to s 99. An arrangement involves a consensus, a meeting
of the minds between parties involving an expectation on the part of
each that the other will act in a particular way. The descending order
of the terms ‘contract, agreement, plan or understanding’ suggests
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there are descending degrees of enforceability, so that a contract is
ordinarily but not necessarily legally enforceable, as is perhaps an
agreement, while a plan or understanding may often not be legally
enforceable. The essential thread is mutuality as to content. The
meeting of the minds embodies an expectation as to future conduct.
There is consensus as to what is to be done.”

But this is all directed at whether it is to be avoided. If you have got
through that gate, and this is a void arrangement, what | thought we
were concentrating on, the unwind, the consequences. And | thought
you were going to take us to something which indicates that it can
only be unwound against somebody engaged.

The person who has the tax advantage is the person who can be
unwound.

Yes.
And I’ll get there in a moment your Honour.
Alright.

In paragraph [51] the Court sets out the reason for “don’t come
knocking on the door” to the so-called innocent person and there is
the reference to the passage in Chitty on Contracts.

The justification for construing both concept of arrangement in that
way.

Yes.
This passage is not directed to the next stage.
Just bear with me your Honour please.

Well | will bear with you but you can’t portray that paragraph as
though it was directed to this issue, can you? There may be some
more to come.

Yes and

It’s not a thriller you know. We would be quite happy to go to the
punchline.

If only it were. The Judge then sets out in [51] the reference to Chitty
and then goes on “In order to avail the Commissioner, the consensus —
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the meeting of minds — necessary to constitute an arrangement under s
99 must encompass explicitly or implicitly the dimension which
actually amounts to tax avoidance; albeit the taxpayer does not have
to know that such dimension amounts to tax avoidance. Whether
there has been a meeting of minds as to what is subsequently done in
a particular respect by one party to an arrangement, and whether in
answering that question the concept of wilful blindness (discussed by
the Judge) may provide guidance, depends on particular facts.”

Now, where the Judge is saying that what amounts to tax avoidance
and the dimension, is the mirror image of the advantage. It’s the tax
advantage that’s being counteracted. And so, in order to have the
section apply to that person, within the arrangement they have to get
an illegitimate arrangement, an illegitimate advantage sorry.

This is the key isn’t it to the majority’s finding that the downstream
people involved would not lose their advantage.

Indeed.

And that raises the question whether the majority reasoning can
actually be a scrutiny, because it fuses two different sections,
subsections, as if they were just one question. And they are not one
question; they are two questions. And the next point, just for you to
think about overnight, is whether in s 51 there is a confusion between
the absolute illegality of an arrangement on the one hand, or, on the
other hand, as the statute contemplates merely voidness as against the
Commissioner. And if it is merely void against the Commissioner,
you don’t lose all your rights under the arrangements. You only lose
the tax advantage rights. And | just wonder whether the majority has
just fused and confused different concepts in that approach.

We might have erred in the first respect but I don’t think we erred in
the second.

I didn’t realise brother Tipping a party [laughter]

And a participant.

Well is that the best you’ve got, paragraph [52] in this?
No your Honour.

Oh you are going to carry on.

Justice Blanchard thought this was sufficiently important to write a
separate concurrence and he sets out to do that from paragraphs [172]
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through to [174], referring to the Australian cases that | discussed
briefly and, at [175], he comes to the same conclusion for the same
reason. He says in respect of the section, and this is the line crossing
exercise, there are three separate inquiries. “The first is the extent of
the arrangement; the second is whether it has the purpose of
avoidance, and the third which arises only if the second is answered
affirmatively is an adjustment made to counteract the advantage. The
adjustment can be made against both a party to the arrangement and a
person affected, who is not necessarily a party. But that can ...”

Sorry what paragraph?
[175].
Thank you.

“But it can be made only where a tax advantage has been obtained
“under that arrangement”. The Commissioner therefore cannot make
an adjustment as against someone who is not a party merely because
that person has received a payment subsequent to the operation of an
arrangement but outside the arrangement.” And then he explains

They would have to receive a tax advantage.

I beg your pardon Sir.

They have to receive a tax advantage.

Yes.

But they have to receive it outside the arrangement.
Because they are not a participant in it.

But if they receive it pursuant to the arrangement, they seem to me on
the words of the statute to be caught and | don’t understand Justice
Blanchard to be saying anything different.

Well he clearly does your Honour in terms of the so-called innocent
person, which is what all this argument is addressing, as was the
majority. That is the person who receives as an innocent person a
benefit but is not a participant in the arrangement.

Well I am not sure that that’s, whatever | may have been thinking at
the time Mr Harley, I’'m not sure that’s consistent with the statute.
And | think you have really got
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| don’t think | know that it’s consistent with Justice Blanchard.

No I don’t think so either. But let’s assume that that’s what was being
said. Let’s assume that. But is that consistent with the plain words of
the statute. That you don’t have to be a party to be affected.

Well your Honour, there’s a number of different responses to that.
The answer to the question first is yes it is, if you focus on
counteracting the tax advantage and what it means. But, more
important, there is a problem with this section in terms of focusing on
its literal language. Every judgment in the Privy Council and in the
Court of Appeal that deals with this says it doesn’t mean what it
literally says.

Ah that’s earlier but you are saying they are all directed to this
adjusting issue.

No | am not saying that, in those words in respect of this part. What |
am saying is why would you pick one part of a whole section and say
we apply that literally but not the main charge.

Well you normally apply something according to its words, unless it
results in a nonsense. Now it may result in a nonsense if it is
construed to take away some ordinary straightforward benefit which
you, anyone would say you should have. But that doesn’t mean you
spill over this sort of creative interpretation into something that won’t
have such a dire consequence.

Well with respect your Honour, taking a purposive approach to, on the
one hand all of the rules that were discussed this morning and the
choices they offer, and taking a literal approach to a section that’s say,
if you get a tax advantage out of this, you’re caught. The Court is
then saying to itself, we can’t read that section, giving it the expansive
overarching effect.

Well if it’s a qualifying tax advantage to be struck down, let’s assume
you have passed the first step. Whatever that test is, it fulfils it. Is
there a gloss on it that you don’t strike it down against someone who
didn’t know what was happening.

Who was not a participant as in an innocent person.

Well but how do you explain, s 99, if you look back at paragraph 6,
the last words in subs (2)?

Whether or not a party thereto.
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Yes.
Easily. By reference to the cases.

Well it’s drawing a distinct, well leave the cases, | really think we
should perhaps a clean slate approach might actually help, just be
looking at the statutory language to begin with. This section, because
it all has to hang together, draws a distinction between those affected
by arrangements and those who are parties thereto.

Your Honour, with the greatest of respect

I am not suggesting clean slate this time. But just looking at this,
what’s the response to it, as a matter of statutory interpretation.

On the literal language of whether or not a party thereto, what does it
mean? It means if you are a contracting party or not, it doesn’t
matter.

What’s wrong with that?

And that language is introduced into the section, I’m sorry to say, you
can’t disregard the cases, the Court of Appeal in cases Wishart
Gerard and Ashton questioned whether the section could apply only
to parties. And in the Court of Appeal in Wishart’s case in particular,
Justice Turner in particular said it could only apply to a person who
was a party. Then we get to the Court of Appeal in Gerard who said
no that’s not right. It can apply to people who have contrived or
procured the arrangement. And so the language is taken from the
discussion in the cases and literally added onto the section at the time
it’s amended. And you cannot disregard the cases that provoked the
change. That’s the whole purpose of it.

Well they provoked the change. The question is how far the change
was intended to go.

Yes absolutely. And let me give you the three examples that were
given in the Court of Appeal to deal with the very issues we are
talking about. These will be very familiar to you as soon as you hear
the facts. A person in the business employs a gardener.

Just a second, have you finished or are you going to come back to this
case? Have you gone through the reasoning that you want to refer us
to?

Yes | have.
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Yes thanks.

We are not going to be furnished with the coruscating criticism. | am
not tempting fate Mr Harley I’m sorry. But the gardener, | have a
glimmering recollection of the gardener.

| thought you might. At the gardener’s insistence the employer agrees
to pay the wages in cash. The gardener doesn’t declare the wages as
being taxable income. While the employer doesn’t know anything
about this it can be shown from market rates the gardener is working
for the employer for what is less than market value, because of the
fraud on the revenue. In that sense the employer is obtaining an
advantage from the gardener’s wrongful conduct. But the employer is
not a participant in it in the sense that’s used in this case.

Is he getting a tax advantage?

Yes.

Well he’s just got less expenditure.

Yes.

That’s a tax disadvantage isn’t it.

Well he’s got more after tax income. He’s richer.
What is the arrangement there?

The employment agreement.

Well | would have thought he was a participant, unless he’s a very
stupid employer.

I am just giving you back your Honour the examples that were given
to us by the President and it is pretty obvious what that one

Well they were given by the President; they were given by all
members of the Court.

I know but they were freely discussed your Honour by all members of
the Court, including Justice Thomas. The second example was the
person in New Zealand who decides to buy shares in a bank.
Unknown to the person who is the investor, the bank is in fact
engaged in widespread tax avoidance transactions in New Zealand.
The share prices rise in result, and in due course the New Zealand
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investor sells out for a capital gain. That person has no idea of the
activities of the bank but obtains the economic benefit of the capital
gain as a function of the increased profits of the bank. The investor is
the innocent person. | don’t know where that example came from but
it seems rather prescient today in terms of the litigation that is before
the Courts.

The third example was the person in business who buys petrol from
the local service-station, attracted to the discount in price on offer
from the oil company, which is taken from Europa oil.

In each of those three examples Sir Ivor Richardson was firm in terms
of certainly the person has an economic benefit but the section doesn’t
follow the money, which is the expression that was used by Justice
Blanchard for the Court in Miller’s case. It is not a tainted money
theory that we are talking about. And the reason we get to that result
is precisely for the reasons that are articulated by the majority of the
Court of Appeal in the passages that we have gone through.

Is there any other cases that supports this interpretation of s 99 or
subs (3) of s 99?

The only, the answer is no. The only case where the taxpayer
attempted to make the argument in the Court of Appeal was in
Dandelion Investments and on its facts it was hopeless and was treated
in that way, because of the correspondence that’s recorded in your
Honour’s judgment.

Do you say that the Privy Council majority in Peterson just got it
wrong?

Yes, yes | am. And the reason for it is that they do not discuss the
legislative history and the case law that we have referred to in this
exchange, in terms of how we got to what is a complicated provision
that's got these bits added onto it instead of, as Australia did, start
again.

Can we go to Peterson on this point? Where do we find that?

Volume 23, sorry volume 2, tab 3, tab 23 sorry. And it’s right at the
beginning of the judgment of Lord Millett.

And is it on the interpretation of subs (3)? Is that what you are
It doesn’t mention subs (3).
Oh it doesn’t, I’m sorry. 1 got that wrong.
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It is in paragraph, you need to read paragraphs [33] to [35] to get the
essence of it. And | should say that this was fully argued before the
Board.

In the middle of [33] or towards the end, Lord Millett is saying that
what has to be shown and (2) is that whether or not the taxpayer was a
party he was affected by it. Now did he go on and say later what he
understood by affected?

That’s a nasty question for this time of day.

Yes it is rather. Because | am not sure that he did.
Yes he did.

He did?

Yes he did. He explained the result in BNZ Investments by
introducing the idea that in BNZ Investments the taxpayer, BNZ
Investments, was not caught because it got an economic advantage,
not a tax advantage. And then he proceeds to tell us that that is the
view that was expressed by Justice Thomas in dissent in the Court of
Appeal. And the problem with that is that Justice Thomas wouldn’t
have a bar of that analysis in the Court of Appeal. He said it was
wrong. | think in our main submission we went so far as to say the
Privy Council made quite a mess of this.

But this, I’m sorry, this does bear on the interpretation of subs (3).
Because Lord Millett is saying that he doesn’t, he need not only be a
party but he need not be privy to its details either. So the distinction
you were drawing between being a party and being somehow a
participant, would make no difference.

Your Honour can you show me which paragraph we are talking about
here?

Paragraph [34].
[34]. That’s when they reject this consensus
Yes, yes they do.

proposition and they go on to say “and in their view he need not be
privy to its details either”. So, in other words, he didn’t know
anything about it.
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Correct. That’s what they say. Then they go on

So they are right in part, but wrong, they are wrong in the first part
and right in the second part.

Well then they go on to talk about the BNZ case and the economic
advantage. And what they don’t do is then step back and ask
themselves the question “Well why do you need an arrangement at
all?”

Well 1 don’t think this authority is any real guide to us, in interpreting
our section quite frankly. I think it’s all over the place Mr Harley.

I wouldn’t want you to think | think that. Because | am just trying to
grasp it but it seems to me to be a determination by our then highest
Court, which is wholly against the submission you are making to us.

Wholly against the submission.
Yes.

Yes. | can’t escape that. | am having to ask the Court to say this is
wrong for the reasons | have given, and that the Court of Appeal in
BNZ Investments was right, for the reasons that it gave.

Well the reasons you have given are the case law which preceded it.
There is nothing else that you are submitting to us. You are not
mounting a statutory interpretation argument except in terms of the
antecedent history.

Oh yes I am and I did. And it is set out in the written submission, in
terms of the focus of tax advantage in subs (3) as the mirror image of
the void arrangement in subs (2).

My concern Mr Harley is that they seem to me to have merged two
discrete steps. The first step “is there an arrangement”. The second
step is “if there is and it is void as a tax arrangement”, then you have
got the adjustment step. Now I don’t think myself, prima facie, they
were right in saying an arrangement does not require a consensus.
But | do think that they were right that you needn’t be privy to the
details to take a tax advantage from an arrangement that someone else
has made.

And to enable the Commissioner to seek to adjust

They fused two concepts as the Court of Appeal had done in BNZ.
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Or may be we set the hare running. | don’t know. | don’t honestly
think so but

Your Honour Justice Tipping | was with you until you got to the word
“privy” and | would

| could ima