
 

17 September 2019 
Access to Justice 06/19 

Circular 39 of 2019 
Short Form Trial Procedure in the High Court

Tēnā koutou, 

Please find attached, for your consideration, materials provided by Ms Davenport QC relating to a  
short form trial procedure for use in the High Court that has been proposed by the Bar Association's 
Short Causes Working Group (C 39 of 2019).

Members will please note that the included materials refer to a number of English decisions as being 
attached.  I have decided to omit these from the circulation for reasons of brevity.  If members are 
unable to locate copies of any of those cases, and wish to do so, please contact the Clerk.

Nāku iti noa, nā; 

Sebastian Hartley 
Clerk to the Committee 

PO Box 60 
Auckland 

Telephone: (09) 916 9782 
Facsimile: (04) 494 9701 

Email: rulescommittee@justice.govt.nz 
Website: www.courtsofnz.govt.nz 

The Rules 
Committee 



Memorandum 

TO: The Rules Committee 

DATE: 10 September 2019 

The NZBA have been considering a short trial process which could be the subject of a High Court Pilot. It is 

closely modelled on the English system operating in the Business and Property Courts. 

I attach: 

1. Slides from presentation to profession by Clive Elliot QC.

2. Letter to Justice Venning reporting the meeting.

3. Draft practice note.

4. Letter to Justice Venning attaching all UK materials.

The NZBA considers that (subject to Rules Committee’s view) that the pilot could be implemented in a similar 

manner to the UK rule. 

The UK Rules read: 

1.3 Where the provisions of this Practice Direction conflict with other provisions of the rules or other 

practice Directions, this Practice Direction shall take precedence. 

Given that there is no equivalent New Zealand Rule we would propose: 

1.3 Where the provisions of this practice note conflict with other provisions of the rules or other 

practice note, this practice note shall take precedence. 
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The meeting discussed whether the procedure would work if it required the consent of both parties. 

The question of jurisdiction for the procedure was raised and the possible need for a change in the 

rules. The feedback was that we should proceed with a pilot on a consent only basis if that were the 

only option. However, it was noted that, in reality, it is common for one party to be motivated not 

to agree with an expedited process and that a process that could be initiated by one party only was 

highly preferable. There was, therefore, support for pursuing the possibility of a change in the rules. 

So, an overall positive response from the meeting. The comments have given us a few things to 

consider, but nothing that suggests we cannot develop a successful procedure worth piloting. 

Interestingly, there was no pushback on our proposal to include "will say" statements as an option 

or to having significantly reduced discovery. 

We can discuss these issues at our session at the Queenstown conference. After that, if Your 

Honour's timetable would allow it, I would propose a further meeting with the committee, for you to 

provide feedback on our draft proposal. 

Yours sincerely 

Clive Elliott QC 

Chair I New Zealand Bar Association Short Causes Working Group 
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SHORT CAUSES PROCEDURE 

1. Introduction 

1.1. This practice note sets out the terms for the pilot of a new trial scheme to 

be known as the Short Causes Procedure (“SCP”). 

1.2. The purpose of the SCP is to provide a procedure for the resolution of 

appropriate proceedings that is predictably simpler, faster, and less 

expensive and therefore better achieves the objective in HCR 1.2. 

1.3. The SCP pilot will – 

1.3.1. operate from [pilot start date] until [pilot start date plus one year]; 

and 

1.3.2. be available for any new civil matter commenced in the Auckland 

Registry of the High Court during the first 6 months of the pilot 

period. 

1.4. Where the provisions of this practice note conflict with other provisions of 

the rules or other practice note, this practice note shall take precedence. 

1.5. Where a proceeding is agreed or ordered to be suitable for the SCP, the 

court expects the parties and their representatives to cooperate with, and 

assist, the court in ensuring the proceeding is conducted in accordance with 

the procedure so that the real issues in dispute are identified as early as 

possible and are dealt with in the most efficient way possible. 

2. Commencing a procedure under the SCP 

2.1. A proceeding under the SCP pilot may be commenced in the Auckland 

Registry of the High Court.  

2.2. The SCP will not normally be suitable for— 

2.2.1. proceedings including an allegation of fraud or dishonesty; 

2.2.2. proceedings which are likely to require extensive disclosure; 

2.2.3. proceedings where the issues to be resolved are not well refined;  

2.2.4. proceedings which are likely to require extensive witness or expert 

evidence; or 

2.2.5. proceedings involving multiple issues and multiple parties. 
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2.3. The length of trials in the SCP will be no more than 4 days and a 

proceedings will not be suitable for the SCP if it appears that it will require 

a longer trial. 

2.4. All SCP proceedings will, to the extent practicable, be allocated to a 

designated judge at the time of the first case management conference  (first 

“CMC”) or earlier if necessary. 

2.5. A proceeding commenced under the SCP pilot must comply with High Court 

Rule 5.1, and the Auckland Registry must therefore be the proper registry 

under that rule.  

2.6. In order for a plaintiff to commence a proceeding under the SCP the heading 

for the statement of claim and notice of proceeding must include, under the 

English and te Reo Maori names for the registry in which it is filed, the words 

“Short Causes Procedure”.  In addition, the following words must be added 

to form G 2 on the first page above the first date: 

“This proceeding has been commenced under the Short 

Causes Procedure as described in [name of this practice note] 

and the terms of that practice note apply.” 

2.7. A defendant may apply to transfer a proceeding into the SCP pilot by 

memorandum filed no later than on the due date for the statement of 

defence. 

2.8. A defendant seeking to have a proceeding transferred out of the SCP pilot 

should do so promptly by memorandum and at least by the due date for the 

filing of a statement of defence.  Any such memorandum should state the 

grounds upon which the SCP is not considered appropriate for 

determination of the proceeding. 

2.9. A plaintiff seeking to oppose an application by a defendant to have a 

proceeding transferred into the SCP pilot should do so promptly by 

memorandum and at least 5 working days before memoranda are due to be 

filed for the first case management conference. Any such memorandum 

should state the grounds upon which the SCP is not considered appropriate 

for determination of the proceeding. 

2.10. If a successful application is made to transfer a proceeding out of the SCP, 

the proceeding will continue in accordance with the High Court Rules. 
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2.11. The court may, of its own initiative, suggest that a proceeding be transferred 

into the SCP pilot.  The court will aim to make any such suggestion at least 

5 working days before memoranda are due to be filed for the first CMC.  

2.12. In addition to the matters set out in Schedule 5 of the High Court rules and 

below, if any party has applied to have a proceeding transferred into or out 

of the SCP pilot, or the court has suggested that the proceeding be 

transferred into the SCP pilot,  the position of every party with respect to the 

use of the SCP must be addressed in memoranda filed for the first CMC.  

2.13. If the suitability of the SCP is disputed then that issue will be determined at 

the first CMC and further directions given in the light of that determination. 

2.14. In deciding whether to transfer a proceeding into or out of the SCP pilot, 

without prejudice to the generality of the objective under High Court Rule 

1.2, the court will have regard to the purpose of the SCP, the type of 

proceeding the SCP is for, the suitability of the proceeding to be determined 

under the SCP and the wishes of the parties. 

3. Pleadings  

3.1. The statement of claim should be no more than 20 pages in length. The 

court will only exceptionally allow a longer statement of claim to be used in 

the SCP and will do so only where a party shows good reasons. 

3.2. The statement of defence together with any counterclaim should be no more 

than 20 pages in length including any counterclaim. The court will only 

exceptionally allow a longer statement of defence to be used in the SCP 

and will do so only where a party shows good reasons.  

3.3. The time for filing a defence to a counterclaim under High Court Rule 5.56 

is 10 working days. 

3.4. If a proceeding is transferred into the SCP pilot, the court will consider 

whether it is necessary to require that the pleadings which have already 

been filed should be amended to put them in the form they would have been 

in had the proceeding commenced under the SCP.  Pleadings which have 

already been served will not normally need to be amended and the court 

will have regard to the purpose of the SCP and whether that purpose is 

served by requiring any amendment notwithstanding whether any pleading 

is technically compliant with the requirements of this practice note. 

4. Initial disclosure 
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4.1. The parties are reminded of the obligations for service of initial disclosure 

under High Court Rule 8.4.  For a proceeding under the SCP, the parties 

compliance with this rule will be particularly important. 

5. First case management conference 

5.1. The plaintiff shall, promptly after serving the statement of claim and notice 

of proceeding, take steps to fix a first CMC for a date approximately (but not 

less than) 10 weeks after the defendant was served with the statement of 

claim form. 

5.2. At the first CMC the court will, in addition to matters addressed in High Court 

Rule 7.3 and Schedule 5, or elsewhere in this practice note —  

5.2.1. approve a list of issues; 

5.2.2. fix a trial date (which should be not more than 8 months after the 

first CMC); and 

5.2.3. fix a date for a pre-trial CMC. 

5.3. Given the added importance of the first CMC for the SCP, the Court will 

expect the parties to adhere strictly to the requirements of High Court Rule 

7.3 and Schedule 5 both in relation to the steps taken before the CMC and 

the detail of matters that need to be resolved at the CMC, and the 

attendance of lead counsel for each party at the CMC will be expected.  

Discovery 

5.4. Discovery orders made under the SCP will be limited to tailored discovery.  

A party seeking tailored discovery from another party must identify in the 

memorandum filed for the first CMC the particular documents or classes of 

documents sought and the particular issue in the list of issues to which each 

document or class of document relates. 

5.5. Where there is a dispute as to whether requested disclosure should be 

provided, in deciding whether the proceeding can be justly disposed of 

without the requested discovery order the court will have regard to how 

narrow and specific the request is, whether the requested documents are 

likely to be of assistance resolving the identified issue and the 

reasonableness and proportionality of any related search required. 

5.6. Unless agreed by the parties or otherwise ordered at the first CMC, the 

following provisions for discovery will apply— 
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5.6.1. the parties shall, within 4 weeks of the first CMC, make and serve 

an affidavit of documents and schedule in accordance with High 

Court Rules 8.15 and 8.16; 

5.6.2. the documents to be listed in the disclosure list are— 

5.6.2.1. the documents on which they rely; 

5.6.2.2. the documents requested by the other party under 

paragraph [5.1] above that it agreed to produce or was 

ordered to produce by the court. 

5.7. Applications for particular discovery or variation of a discovery order made 

after the first CMC are discouraged under the SCP and should not be made 

without good reason. 

6. Evidence 

6.1. The Court will consider at the first CMC whether witness evidence shall be 

served by way of: 

6.1.1. briefs; 

6.1.2. statements; 

6.1.3. affidavits; or 

6.1.4. some combination of the above. 

6.2. A statement must set out the material and relevant facts that the party 

expects to adduce from that witness at trial, but it does not need to contain 

a full narrative of events surrounding those facts. A statement must comply 

with the requirements for a brief as set out in High Court Rule 9.7(4).  

6.3. Unless otherwise ordered, a brief that has been served will stand as the 

evidence in chief of the witness at trial. No brief should, without good 

reason, be more than 25 pages in length. 

6.4. Where a witness’s evidence has been served on the other party by way of 

a statement, the evidence from that witness will be expected to be led orally 

at trial without the witness referring to the statement. No statement should, 

without good reason, be more than 10 pages in length. 

6.5. The court will consider at the first CMC whether to order that witness 

evidence shall be limited to identified issues (from those set out in the list of 

issues) or to identified topics. 
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6.6. Expert evidence at trial will be given by written reports and oral evidence 

shall be limited to identified issues (from those set out in the list of issues), 

as directed at the first CMC or as subsequently agreed by the parties or 

directed by the court. 

6.7. Save in exceptional circumstances, the court will not permit a party to 

submit material at trial in addition to that permitted at the first CMC or by 

later court order. 

7. Interlocutories 

7.1. High Court Rules 7.19-7.52 apply with the modifications set out below. 

7.2. The court will determine all interlocutory applications (save for those 

resolved at the first or pre-trial CMC) without a hearing in accordance with 

the following directions: 

7.2.1. the time for filing and service of a notice of opposition under High 

Court Rule 7.24(1)(a) is 5 working days; 

7.2.2. the time for filing and service of applicant’s synopsis under High 

Court Rule 7.39(2) is the same as for any affidavit in reply under High 

Court Rule 7.26 or, if no notice of opposition was filed and served, 5 

working days after the notice of opposition was due to be filed and 

served under 2.48.1; 

7.2.3. the time for filing and service of a respondent’s synopsis under High 

Court Rules 7.39(5) is 2 working days after service of the applicant’s 

synopsis; 

7.2.4. the applicant may, 2 working days after service of the respondent's 

synopsis, file and serve a reply to the respondent’s synopsis of no 

more than 5 pages in length; 

7.2.5. if, notwithstanding the above, any party contends that the 

interlocutory application needs to be determined after a hearing they 

must say so and state their reasons in their synopsis; 

7.2.6. the court will determine the interlocutory application without a 

hearing unless the court considers it necessary to hold a hearing; 

and 

7.2.7. in accordance with High Court Rule 7.34(2), in appropriate cases any 

hearing may be conducted by telephone or video link. 
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8. Pre-trial case management conference 

8.1. At the pre-trial CMC the court will review the proceeding and, with regard to 

the list of issues, will fix the timetable for the trial, including time for 

submissions and for any examination or cross-examination. 

9. Trial 

9.1. The court will manage the trial to ensure that, save in exceptional 

circumstances, the trial estimate is adhered to. The length of submissions 

and any examination or cross-examination will be controlled by the court. 

9.2. When determining the scope of matters upon which a witness must be 

cross-examined in accordance with s 92 of the Evidence Act 2006, and the 

consequences of any failure by a party to cross-examine on such matters, 

the Court will have regard to the purpose of the SCP and the limitations that 

the SCP imposes on the parties including the time available for the cross-

examination of the witness in question. 

10. Judgment and costs 

10.1. The court will endeavour to deliver judgment within 6 weeks of the trial or (if 

later) final written submissions. 

10.2. The court will endeavour to issue a decision on costs within 4 weeks of the 

judgment and will make directions in the judgment for the filing of costs 

submissions in accordance with that time frame. 

10.3. Steps undertaken under the SCP are intended normally to fit within time 

band A for costs purposes. 

11. Appeal 

11.1. [We need to include here a statement about the position yet to be agreed 

with the Court of Appeal as to how appeals from the SCP are intended to 

be handled by that Court]. 

 


































































