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MINUTE (NO. 31) OF CHURCHMAN J

[1] By a document dated 5 October 2020, what was described as a fourth amended

originating application for recognition orders, was filed on behalf of the priority applicant.

[2]  The document commenced by setting out the text of the original application to the
Maori Land Court (MLC) dated 6 January 1999 and 23 February 1999, making claims in
respect of what was said to be Maori customary land, including the foreshore and seabed.
Also attached was a copy of an application to the MLC dated 17 January 2005 under the
Foreshore and Seabed Act 2004. That application was transferred to the High Court as a
priority application following the coming into effect of the Marine and Coastal Area
(Takutai Moana) Act 2011 (the Act). That application has been amended on three
occasions, 18 May 2015, 2 June 2020 and 31 July 2020.

[3] There is no need for the filing of a fourth consolidated amended application. The
applications made to the MLC do not fall within this Court’s jurisdiction. The application
under the Foreshore and Seabed Act has been transformed into an application under the

Act, and the Court has all the details of that application, as amended.

Marine reserve

[4] The amended application includes Whakaari (White Island) and records the
statement that the applicant wishes to exclude “... an area extending to one nautical mile
from the mean high water springs on the coast of Whakaari in respect of which it is
intended to have declared a marine reserve, as depicted in the maps accompanying this

amended application.”

[5] This Court has no jurisdiction in these proceedings to declare any area a marine

reserve.

[6] If the Court makes any orders in these proceedings in relation to Whakaari, the
holders of any orders that the Court may grant would obviously have significant input

into any application in relation to a marine reserve that might subsequently be made.



[7] The fourth amended application also contains a paragraph with the statement, “In
regard to customary marine title to all of Ohiwa Harbour, from the east to the west,
Whakatohea iwi applicants prefer in accordance with tikanga to reach an agreement with
Ngati Awa.” A similar statement was made in relation to seeking an agreement with Ngati

Awa and Tiihoe regarding protected customary rights in relation to Ohiwa Harbour.

[8] As explained to counsel, the priority applicants have sought both CMT and PCR
orders in respect of Ohiwa Harbour. The hearing in respect of those applications has
largely concluded. It is not open for the priority applicants at this stage to seek to amend

their application to vary the nature of the relief they are seeking from the Court.

[9] If the priority applicants wish to continue any negotiations between themselves
and other overlapping applicants or interested parties that might lead to an agreement on
the issues of boundaries, that is a matter for them. However, once the hearing has been
concluded with the presentation of closing submissions, the Court will embark upon

preparation of the decision.

[10] Leave is granted to any applicant to file a memorandum recording an agreement
between the parties on any issue that is relevant to the decision, and if such an agreement

is received by the Court before any decision is finalised, the Court may have regard to it.

Technical amendments

[11] The fourth amended originating application contained some other technical
amendments which simply record updating details. It is not necessary for a fourth

amended statement of claim to be filed to record these matters.

Outcome

[12] For the reasons set out above, leave to file a fourth amended originating

application is declined.



Churchman J



