














abutting all or part of the specified area and have done so without substantial
" interruption from 1840 to the present day, is a matter that may be taken into account
in determining whether customary marine title exists. Unlike the corresponding
provision in the now repealed Foreshore and Seabed Act,!” it is no longer a compulsory

requirement.

Submissions at the rehearing
Ngai Tai s submissions

[19] Whether an applicant group whakapapa to the land adjacent to the claimed
takutai moana is the starting point in establishing whether or not they hold the

8 Ms Rongo for Ngai Tai started her

takutai moana in accordance with tikanga.!
submissions by referring to the arrival of Ngai Tai tipuna on the Tainui waka some 27

generations ago.

[20] Appendix B to the 2021 decision addressed whakapapa, including that of
Ngai Tai. Miller J noted that there was no challenge to that material and that the
Court of Appeal adopted it.!° I therefore do not need to repeat it in detail but note that
it described the Tainui waka arriving in Aotearoa with Torere-nui-a-rua on board. She
married Manaakiao who was descended from Te Tini-o-Toi whose people were among
the earliest to live in the area that is now the rohe of Ngai Tai. Their son was named
Tai after whom the iwi was named. It is therefore clear that Ngai Tai have long

whakapapa links to the claimed area.

[21] Appendix B to the 2021 decision also recorded that there had been border

disputes between Ngai Tai and its western neighbours going back hundreds of years.?°

Those disputes, which are discussed further in relation to the evidence of the historian

1,2! are evidence of Ngai Tai

Mark Derby who gave evidence for the Attorney-Genera
defending its borders, responding to incursions from their neighbours, and engaging

in incursions of their own.

17" Foreshore and Seabed Act 2004 s 32(2)(b).

18 The 2021 decision, aboven 1, at [301].

19 Whakatohea Kotahitanga Waka, above n 4, at [35].

2 The 2021 decision, aboven 1 at Appendix B at [13].

21 Exhibit MD-02 of the Affidavit of Mark Derby dated 2 June 2020 at [55]-[87].








































































[118] I turn now to consider exactly what the boundaries were of the area that

Ngai Tai has exclusively used and occupied from 1840.

[119] The use of an area includes using resources like kai moana and using the area
for physical activities like navigating and making passage. It also includes less
tangible activities such as exercising kaitiakitanga and manaakitanga. These are all
activities that are undertaken in accordance with tikanga. The most compelling
evidence that the boundaries of Ngai Tai’s rohe moana went at least as far as the
12 nautical mile limit comes from their imposition of rahui out as far as Whakaari and
the acknowledgement of their neighbours that they were entitled to do that. Only the
iwi that has mana moana in that area has the right to do that. The same applies to the
exercise of kaitiakitanga. Mr Mio’s evidence is that Ngai Tai were kaitiaki of what
they saw in front of them. It is impossible to draw a line on a map which accurately

defines where that ended.

[120] The evidence discussed above establishes that Ngai Tai did use resources out
as far as 12 nautical miles. Although they were not to prepared to identify their
offshore fishing grounds, I am satisfied that the grounds existed and that Ngai Tai and
their neighbours fished as far out as Whakaari, fishing in places which required
sophisticated navigation techniques, not required in inshore fishing, to get to. Ngai Tai

fished, navigated and made passage throughout all of their claimed area.

[121] The evidence also confirmed that, as at 1840, Ngai Tai was actively using force
to protect its boundaries. It was clearly capable of and intended to exclude others from
its rohe. As detailed above, post colonisation, Ngai Tai had neither the physical nor

legal ability to eject others from its rohe.

[122] Any attempt to define a boundary short of the 12 nautical mile limit would be

arbitrary and would have no connection with tikanga.

[123] 1 therefore conclude that Ngai Tai presently hold the specified area in
accordance with tikanga and have exclusively used and occupied it from 1840 to the

present day without substantial interruption.



Outcome

[124] Ngai Tai are entitled to an order for CMT in respect of the area covered by
CMT3.

Churchman J
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