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SOLICITOR-GENERAL.:
E nga Kaiwhakawa o Te Koti Mana Nui, téna koutou. Your Honours | appear

with Mr Perkins and Ms Taylor.

ELIAS CJ:
Thank you Madam Solicitor.

MR FRANCOIS:

Francois, Your Honours, for second to fifth respondents.

ELIAS CJ:
Thank you Mr Francois.

MR BUTLER:
Ko Andrew Butler, matou ko Chris Curran, ko John Hancock mo te

Kahui Tika Tangata.

ELIAS CJ:
Thank you Mr Butler. And Mr Taylor?

MR TAYLOR:

Yes Your Honours, I’'m appearing for myself.

ELIAS CJ:

Thank you Mr Taylor. Thank you Madam Solicitor for filing your memorandum
as to order. 1 think the Court would be most helped if we followed the order of
hearing the appeal first in its entirety and then the cross-appeal. But as to the
helpful time indications we’d hoped that, given the fact that we’ve read all the
submissions, we may not need to keep too accurately to what seems to be a

fairly generous allocation of time. So we would hope to move along a bit faster.

SOLICITOR-GENERAL:

Yes, thank you Ma’am.



ELIAS CJ:
Thank you Madam Solicitor.

SOLICITOR-GENERAL.:

Your Honour, the issue in the Crown’s appeal is whether the Court has the
power to grant by way of relief, indeed the only relief given and sought, by
formal order a declaration that an enactment is inconsistent with the
New Zealand Bill of Rights Act 1990. That enactment, of course, being section
80(1)(d) of the Electoral Act 1993 prohibiting people who are imprisoned on
election day from voting.

ELIAS CJ:

Can | just ask you, sorry, about that, because the statement of claim doesn't, |
think, recite 80(1)(d) but simply the Amendment Act, and | would have thought
that perhaps, although this more relevant to the cross-appeal, Mr Taylor is also
looking to section 6 of the Amendment Act.

SOLICITOR-GENERAL.:
The Amendment Act, Your Honour yes you’re right it was pleaded, but the

Amendment Act simply means the principal Act. The Amendment Act is —

ELIAS CJ:
Well it may not because only section 6 is what Mr Taylor, what affects Mr Taylor
| think isn’t it?

SOLICITOR-GENERAL:
Of the Amendment Act?

ELIAS CJ:

Of the Amendment Act, which is not carried into the principal Act. It seems a
bit strange to me. Anyway, that is more important for the cross-appeal, and you
can come to it in due course after you've had a chance to reflect on it, but I'm

just picking you up on saying that this is all about section 80(1)(d).



SOLICITOR-GENERAL:
Yes, thank you Ma’am. | mean the declaration sought is that the Amendment

Act provision is inconsistent, quite so.

ELIAS CJ:

Yes.

SOLICITOR-GENERAL.:
The Amendment Act, it means the principal Act, | take your point, Your Honour,

but the standing might be a different question.

ELIAS CJ:
Well | think the Amendment Act may continue in terms of Mr Taylor’s status,

but that's something that you can perhaps consider.

SOLICITOR-GENERAL.:
In fact | should have said at the beginning, Your Honour, that with
Your Honour’s leave, Mr Perkins will lead the Crown’s cross-appeal in

response.

ELIAS CJ:

Yes, thank you.

SOLICITOR-GENERAL.:

Simply put, the Crown’s case in the Crown’s appeal is that this sort of
declaration, as given by the High Court is not available to the Court. It is not
within the inherent power of the Court, or the judicial function, as that concept
has been understood and developed in our common law tradition. The law
doesn’t, we submit, admit a judicial function that is non-adjudicative.
That doesn’t determine whether any matter of law, whether interpretive or as to
the rights and duties of parties, or others, but rather where that function is wholly
advisory. Indeed, not even advisory as to what the law is but advisory as to
whether Parliament’s limit as enacted was justified. To be clear, the Crown’s

case is not about whether the Court can criticise an enactment. It's well



established in our common law system of democratic Government according to
law that Court’s do and should make criticism of enactments where that criticism
is justified, as they grapple with enactments in the course of judicial
determination, nor is the Crown’s appeal about mootness or deference or
discretion. Each of those issues, when they arise in a proceeding involve the
exercise of discretion. Sorry the exercise of jurisdiction. The Crown’s case is
that there is no jurisdiction in the strict sense for the relief that was given here
and upheld on appeal. The declaration that was given is purported to be a form
of relief. It was said to be a declaration but declaratory relief nonetheless, and
given by way of a formal Court order. The objection is simple, that it lies outside
the power of the Court, the inherent power, which is, at its broadest, a power of
adjudication. Halsbury’s Laws of England tell us simply that jurisdiction of the
Court’s is the authority which a Court has to decide matters that are litigated
before it, or to take cognisance of matters presented in a formal way for its
determination. This is at paragraph 6, at 23. It goes on to say the general rule
that where there exists a right recognised by the law, there exists also a remedy
for infringement of rights, and we’ll come to that rights and remedies more
probably in the second part as we address the Bill of Rights Act. But also
Halsbury’s tells us there must be a justiciable dispute and Your Honours, of
course, this is an important moment in New Zealand’s constitution. Observing,
as the Courts below have, this is the first time in which the Court has made such
a declaration. In my submission we are at something of a crossroads. The full
illumination of the issues and the determination by this Court of this question is
crucial. Indeed, as far as our research has uncovered, we are the only common
law country to have asserted the existence of such a power outside of
legislatively authorised power. So the step is not merely without precedent for

New Zealand, but we have found it without precedent.

ELIAS CJ:
Correct me if I'm wrong, but | thought the Crown had actually invited the Court

to make a declaration of compliance with the Bill of Rights Act in Hansen?

SOLICITOR-GENERAL:

Of incompatibility or of compliance?



ELIAS CJ:
No, of compliance.

SOLICITOR-GENERAL.:
In R v Hansen [2007] NZSC 7, [2007] 3 NZLR 1 the Crown’s argument was that

the legislative provision was consistent.

ELIAS CJ:
Yes, but they actually sought a determination — oh perhaps not a formal, that’s

the point you make?

SOLICITOR-GENERAL.:
Thank you Your Honour. That was the distinction.

ELIAS CJ:
But | did see a determination that the legislation was consistent with the
Bill of Rights Act.

SOLICITOR-GENERAL.:

The distinction that Your Honour has just touched on, is the point at the key at
the heart of the Crown’s case. Where Courts determine matters, as they go
along the way, steps and the reasoning to determine the case, is a different
matter from the formal order. The relief that is in the formal order of the Court,
and that is the point on which the Crown’s appeal rests today. The Crown does
not object, of course, to Courts, as a step in the reasoning to determining a
matter, concluding either compliance or non-compliance with the Bill of Rights
Act. Invariably the order in those types of cases, as in Hansen, is the conviction
stands. The legislation says what the legislation says. It's really steps in the
reasoning, as the Court of Appeal put it, where those indications — and it doesn’t
really matter much what word we call it either. We might say a Hansen
declaration. The Courts have called that an indication to make sure we know
what we’re talking about, but the language isn’t so important, but its function is
important. Where along the way does the Court make this determination or

indication?



To that end, the Court of Appeal considered it was taking a short step from
accepting, as the Crown did, that steps in the reasoning indicating
inconsistency with the Bill of Rights Act thought it was taking a short step from
steps in the reasoning to merely affirm as an order of the Court a declaration.
That’s at paragraph 41 of the Court of Appeal judgment. The Crown says
otherwise taken in the context of our common law method and tradition over
many years — over centuries — this remedial declaration is not a step. It's more
akin to a species leap in remedial function of the Court, and that is because in
this context fashioned as a remedy in its own right formal Court order, divorced
from the judicial process of adjudicating any matter, whether that’s to determine
what the law is or parties’ rights and obligations under the law are, and absent
any competing position as to the meaning of the law we normally see the Court
come to questions like that in formulating its conclusion. What we have here is
something that is essentially qualitative rather than interpretative, qualitative

rather than remedial or relief-giving.

GLAZEBROOK J:

Madam Solicitor, is the argument that just because it's absolutely clear it
breaches the Bill of Rights you can’t have a declaration? What say it wasn’t
absolutely clear and — | mean, say in Quilter there was an argument in terms of
interpretation. You still say at the end of that there can’t be a declaration either
of consistency or inconsistency but it can be put in the reasoning that it’s either
consistent or inconsistent. So what’s the difference with a formal declaration in
those circumstances which is very much part of an argument about
interpretation? | use Quilter because although some might have said the
legislation was very clear there was certainly an argument that it could be
interpreted in accordance with the Bill of Rights, and should be, or there could

be an argument in that sense.

SOLICITOR-GENERAL.:
Yes. This is the first time this matter has come so starkly before the Court,

because of course since —



GLAZEBROOK J:

But is it just because it’s stark, is the question?

SOLICITOR-GENERAL.:

I'll get to that, yes. So from all throughout the celebrated cases that have helped
us understand the shape of the Bill of Rights Act as an actor from Temese v
Police (1992) 9 CRNZ 425 (CA) through Quilter v Attorney-General [1998] 1
NZLR 523 (CA), as Your Honour points out, through to Hansen, the difference
here is that the formal order of the Court, where the Court adjudicates the issue
that is brought before it, should be to say the law says X or, in a differently-
brought case with these facts, plaintiffs X and Y are not permitted to vote. If the
Court also says, “But we find that inconsistent with the Bill of Rights Act,” we

take no issue with that.

ELIAS CJ:
So you don’t mind a declaration that it'’s in breach of the right contained in the

Bill of Rights Act. It's the section 5 exercise, is it?

SOLICITOR-GENERAL.:
No, Your Honour. | would say we don’t mind much the word. We object to the

fashioning a remedy.

ELIAS CJ:

Sorry, the word, what?

SOLICITOR-GENERAL.:

We don'’t object to the word “declaration”. The Court might say, “This is the
order of the Court and we declare that we haven’t been able to find a consistent
meaning.” It's the fashioning of it as a remedy, as relief from the Court. The

only relief in this case that was given was that the —

GLAZEBROOK J:
But what | can’t understand is what — | mean, | can understand there might be

a slight difference when it's the only relief. But that can only be when there is



absolutely no question and accepted — one assumes —that it is in breach of the
Bill of Rights because otherwise if it's not accepted it's in breach of the Bill of
Rights then there will be an argument about that as to whether it's consistent or

not consistent and there will be an argument about interpretation, presumably.

SOLICITOR-GENERAL.:

That's right. And in the course of the interpretative process by which the Court
comes to grant relief, in those types of cases that Your Honour refers to, the
relief the Court orders, the order that the Court gives, will be to determine what

the law is and what the parties’ rights are.

GLAZEBROOK J:
So in the context of that, there can be a declaration but it can’t be a declaration

if it's absolutely clear that it is breach of the Bill of Rights from inception.

SOLICITOR-GENERAL:

It cannot be the remedial relief given by the Court.

GLAZEBROOK J:
Right, so it's only — so the answer to my question is, the argument only arises
where it's absolutely clear from inception that it’s in breach of the Bill of Rights

and there’s nothing else the Court’s being asked to do. Is that right?

SOLICITOR-GENERAL:

That is right, Your Honour.

GLAZEBROOK J:
Right, thank you.

WILLIAM YOUNG J:
So would you say it would have been okay for the Supreme Court to have made
a declaration in Hansen i.e. a formal order that the onus of proof provisions

were in breach of the Bill of Rights?
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SOLICITOR-GENERAL:

Perhaps I've misunderstood Her Honour’s questioning.

WILLIAM YOUNG J:

| think you may have.

SOLICITOR-GENERAL.:
Because | would say not. | would say there is no concept of the remedial — the

arsenal of remedies available to our common law Courts to make a declaration.

WILLIAM YOUNG J:
You say as a step in the reasoning it may be material for the Court to conclude
whether or not legislation is in breach of the Bill of Rights but that — and one

would expect that to be recorded in the reasons.

SOLICITOR-GENERAL:

Described, yes.

GLAZEBROOK J:
But | thought you said they could declare it in the remedy.

SOLICITOR-GENERAL.:

I’'m sorry, Your Honour, if I've misunderstood you because His Honour
Justice Young’s question to me made me think that | must have misunderstood
your question. Can | try one more time? We don’t object to the word “the
declaration”. In fact, we’ve happily called what happened in Hansen a Hansen
declaration until we had to make the distinction here of indications and

declarations.

GLAZEBROOK J:
Well, sorry — so you can’t indicate in the formal orders whether it's an indication
or called a declaration? Because | thought you said — in fact, I'm sure you said

that you can in the course of saying it's not inconsistent that you can actually
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say in the formal orders. So can you or can’t you say in the formal orders rather
than in the body?

SOLICITOR-GENERAL.:
Our case is that you cannot make an order of the Court declaring

inconsistencies.

GLAZEBROOK J:
Right, so you can't.

ELIAS CJ:

If you do say, though, all you would accept could be said is that the order
dismisses the appeal, that the reasons why are in the body of the judgment but
it must not be said in the order because the statute is unmistakeable the appeal

is dismissed.

SOLICITOR-GENERAL:
That is the order of the Court in the case where the only issue is inconsistency.

ELIAS CJ:
Well, it's whether the statute applies or whether it can be construed to give

effect to the right.

SOLICITOR-GENERAL.:

But if in the process — whether the process has required the Court to go through
that determination and determine the appeal, or whether — like this one — the
applicant, the plaintiff has simply said to the Court, “Can we please have a
declaration of inconsistency?” the Court order cannot be — the relief given, we

say, cannot be a declaration of inconsistency.

ELIAS CJ:
So when can a declaration as to what the law means be made as relief?
Are you saying it's only in the circumstances of the Bill of Rights Act that there

cannot be a declaration?
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SOLICITOR-GENERAL.:
That is this case that it is only in this case relating to the Bill of Rights Act.

ELIAS CJ:
But it can’t be special to it unless you can point to something in the, in this
particular legislation so it must be a general proposition that you're putting

forward.

SOLICITOR-GENERAL.:

Yes, and the reason for that, Your Honour, is because Courts — as the Court of
Appeal said, although it said it in terms of upholding the judgment in the High
Court — that Courts grapple with inconsistency between legislation all the time

and that’s a matter for the Courts.

ELIAS CJ:

But very often it will be a matter of great moment what the determination of the
Court is and that may be the whole point of the litigation. You may be dealing
with questions of status, for example. In fact, on one view this legislation is

about status, so that there is continuing effect.

SOLICITOR-GENERAL.:

So in the cases where the Courts have to grapple with legislation that is
inconsistent, that will form the part of the order, because the Court will have to
determine which of the legislation enactments that is inconsistent triumphs in
the case before it, and in the order of the Court the remedy given will give that
as the order. But that is not to say it merely declares it in a non-legal, not
making any determination of rights, simply as a descriptor or advice as to
whether Court thinks that the justification was limited, in those ordinary cases

the Court will say, this is the law. Yes there’s inconsistent legislation —

ELIAS CJ:

So why can’t we say this is the law?
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SOLICITOR-GENERAL:
Because section 4 of the Bill of Rights Act, as Your Honour pointed to earlier —

ELIAS CJ:

Well | think, | mean you will come to what | think is the key in the case, which is
paragraph 91 of your submissions, in which you do draw, you say there cannot
be a determination of breach of the Bill of Rights. | query that. | think really
that’s the effect of what you're saying. That the Court, because of section 4,
cannot decide that legislation breaches right, and | think that we need to

confront that.

SOLICITOR-GENERAL:

And we will come to that, yes.

ELIAS CJ:

Can | just, sorry, just ask you since we’ve stopped you, just looking at the thing
as a matter of pleading really, the respondents have pleaded that the Act is
inconsistent with the Bill of Rights Act, it breaches of the Bill of Rights Act, I'm
not quite sure how they put it. You haven't, it seems to me, formally responded
to that but in the course of this litigation you have accepted that there is breach
of the right to participate in the electoral process, and that you don’t seek to
justify it. What’'s wrong with the Court in those sorts of circumstances saying
the plaintiff has succeeded, it is inconsistent, the Crown has now admitted that,
because of course there are other consequences such as costs that flow from
that determination. Why is that not an available outcome?

SOLICITOR-GENERAL.:
So the Crown has not sought to justify it, | agree with that. The Crown hasn’t

admitted a breach of the Bill of Rights Act, is one of the propositions —

ELIAS CJ:
The Crown hasn’t?
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SOLICITOR-GENERAL:
No.

ELIAS CJ:

Right, well then why is not a determination of that by the Court very important
going forward. It may mean that down the track, for example, there is another
opportunity to argue that circumstances have changed and this restriction is no
longer justifiable in a free and democratic society. Why would you want to go
back to rearguing whether there is a breach of the Bill of Rights Act? That’s
one possibility but you're establishing some datum for the future. The other is,
this Bill of Rights Act takes place, or operates partly in an international context.
We have signed the optional protocol. If the respondents wanted to go to the
Human Rights Committee, they had to show that they’d exhausted their legal
remedies. Isn’t it important in that context that they can say, we have the
determination of the highest Court that but for section 4 this would have been,

or this is a breach but section 4 means that there is no other remedy.

SOLICITOR-GENERAL.:

So can | address that last point first Your Honour. A person would be equally
able to take that international point where the Court says, as in the Crown
submission it should, there is no case here, there is no matter that the Court
can determine. There is nothing for us to adjudicate, you have fulfilled your

obligation to exhaust your domestic legal remedies. There are none.

ELIAS CJ:
But then you can argue in the international forum that there is no breach,
whereas if this Court had determined, because you’re not opposing it, that there

is a breach, that’s the datum in that context.

SOLICITOR-GENERAL.:
Well the argument in the international forum would be focused on whether

Parliament was justified in enacting the matter.
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ELIAS CJ:

Yes, that’s what the argument would be.

SOLICITOR-GENERAL.:
That is a matter for the Human Rights Committee to address, as it has, to the

New Zealand, to the State —

ELIAS CJ:
| understand all of that, it's just that you — I’'m just looking at the utility of a
declaration that resolves matters as far as they can be resolved in this

jurisdiction.

SOLICITOR-GENERAL.:

Well respectfully, Your Honour, it might be that it is more useful for a person to
attend an international stage with such a declaration, but we come back to the
Crown’s main proposition, that until now we haven't seen, we don’t understand
or admit the concept of a non-adjudicative function of this Court sounding in a
formal remedial order that has no effect. It doesn’t tell us anything, it doesn’t

tell the parties anyone what the law is.

GLAZEBROOK J.
It does to a degree, doesn't it, because let's get away from this case where it's
clear, let’s go to a Quilter or a Hansen, it does tell, it does say what the law is

and it says what it isn’t.

SOLICITOR-GENERAL.:
Yes, absolutely it does Your Honour, and that’s the difference —

GLAZEBROOK J:
So it either says it's compliant with the Bill of Rights, and therefore there isn’t a
section 4, 5 or any issue, or it says it isn't compliant with the Bill of Rights and

whether there is or is not an interpretation that’s consistent.
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SOLICITOR-GENERAL.:

| absolutely agree with Your Honour. That is the difference between the sort of
case in which an interpretive dispute arises, I'm not saying interpretive disputes
are the only thing that the Courts do, but where one arises then the Courts are
properly taking account of what is the alternative meaning, which is the meaning
that should be preferred. If they get to section 4 as in Hansen, as in Quilter,
along that way, that would be quite evident from the conclusions the Court
draws, and | fear I'll be repeating myself to say, that the Court’s order then is to
say, this is how we resolve the justiciable part of this controversy, by
determining the meaning of the law is, what the main Act says, what the Misuse
of Drugs Act meant, that is the determination of the Court in its inherent function
between (inaudible) matters. By contrast the declaration here, as I've said
already, is advisory in the objectionable way but it's not advisory as to what the
law is, and to answer one of the Chief Justice’s earlier questions, which |
haven't got back to yet, about declaratory relief in the ordinary sense, it might
well be if this Court has said in Mandic v Cornwall Park Trust Board [2011]
NZSC 135, [2012] 2 NZLR 194, that the declaratory relief function is quite
broad, does it necessarily require lis between parties and so on. | don'’t, of
course, try and step away from that, but that is still in the adjudication of a
matter, what does the law mean, or what will the law mean to parties or if a
certain set of circumstances arise, what would the law be. It's very different,
qualitatively, the declaration that we have here, that does it resolve any

justiciable controversy. There is no dispute about what the law is —

ELIAS CJ:

Well hang on a second. There was a justiciable controversy as to whether, as
to the meaning and as to whether it infringed the Bill of Rights, but the Crown
doesn’t dispute those. So as constituted the proceeding before the Court,

there’s nothing wrong with the proceeding before the Court.

SOLICITOR-GENERAL.:
Well the proceeding didn’t raise a justiciable controversy in my submission. The
proceeding asserts that there is a breach. It asserts that the Amendment Act is

inconsistent with the Bill of Rights Act right to vote, and it seeks a declaration —
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it acknowledges that section 4 means the Court can't take a different meaning,
and it seeks a declaration. So the proceeding in itself shouldn’t have been

brought.

ELIAS CJ:

But if you unpackaged that, the first point was that the proceedings, as you say,
asserted that there was a breach. Take that — that is a legal question. The
Crown is actually accepting that there is a breach. Why should a Court not
declare that? You didn’t come back to me on costs either, because that would
be justification for a costs order, consequential costs order. So, you know,
there is a point of law, it's been brought to a head through properly constituted

proceedings. Why shouldn’t it entail a formal order of the Court?

SOLICITOR-GENERAL:

Well there isn’t a contest about the point of law, Your Honour, so —

ELIAS CJ:

As it turns out.

SOLICITOR-GENERAL.:

Nor did the claim seek to, for example, attack or criticise a step prior to the fact
that the applicants or the plaintiffs couldn’t vote. The registrar of electors hasn’t
been, you know, one could, and I'm not saying this is a good idea, but it is
possible to formulate a case where it only becomes clear at the end that we're
up to section 4 and there is no different determination as to what the law is. It

might be, well, as we’ve, Hansen is a good one —

ELIAS CJ:

Well Quilter is the one that has been put to you.

SOLICITOR-GENERAL:
Quilter, yes, is a good example of that, that isn’t immediately obvious that the
plaintiffs did not say, we can't vote, they urged on the Court — sorry, they can't

get married. They urged on the Court a different interpretation using the
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interpretive functions both of ordinary interpretation and on the Bill of Rights to
say we urge on you a different interpretation of the section. That is quite
different from what we have here where there is no such suggestion that there

is anything to do —

GLAZEBROOK J:

So it's only an interpretive function so the Crown, for example, couldn’t come
and say in a Hansen case, we want to have a declaration or we want the Court
to look at whether there is a breach of the Bill of Rights here because we’re
actually a bit sick of everybody bringing this up at every moment. Because we
believe — and one of the good examples of that | think might have been the
drink-driving stopped without a reason legislation, because | think the Attorney-
General filed a report to say it was in breach of the Bill of Rights. Parliament
took a different view, | think, having taken other advice, and | might have the
sequence wrong because | was trying to look back last night to find what the
sequence was, but | know that Parliament took different advice, decided in
accordance with that advice that it wasn’t in breach of the Bill of Rights despite
the Attorney-General’s view, and it could be there would be some utility in
coming to the Courts to have that confirmed by Parliament because of a wish

to know what the law is i.e. is it or is it not in breach of the Bill of Rights.

SOLICITOR-GENERAL.:
Your Honour is right on my point there. Coming to the Court to say what is the
law. That is not what we have here. There has been no question, the Court

has not been required to, nor can it, say what —

GLAZEBROOK J:
So your answer was there has to be an interpretive question, or some other
specific reason for that —

SOLICITOR-GENERAL:

For deploying the remedial relief of the Court.
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GLAZEBROOK J:
— rather than you are stuck with the law as it is?

SOLICITOR-GENERAL:

Yes.

GLAZEBROOK J:

Even from the Crown’s point of view.

SOLICITOR-GENERAL.:

The Court might have come at this question, as the High Court did in
Re Bennett (1993) 2 HRNZ 358 (HC), where Justice Grieg in the High Court
had a similar application from a prisoner who was unable to vote and
Justice Grieg did hear the matter, a very short judgment, he appointed an
amicus to assist the Court, but quickly got to the point of section 4, said there’s
nothing to do here. He wasn'’t invited to take a section 5 analysis, sorry he may
have been invited, but he didn’t take the section 5 analysis, he just got straight
back to section 4 and that is, in my submission, what the Court should have
done in such a case where there is no controversy, there is no question, there
was nothing for the Court, respectfully, to do that is in the nature of relief from

the common law Courts.

WILLIAM YOUNG J:

Well the law that governs the case, you say, is the law that specifies electoral
capacity. That it may be inconsistent with another statute is of no moment
because all the function of the Court is this is a statement of law, and | think
that’s your argument, isn’t it? By way of example if there are two other statutes,
statute A and statute B, that are in conflict, the Court will have to resolve which
prevails, but it's not going to make a declaration that they're in conflict, it's
simply going to make a declaration what the law is. Now that may not be a
complete answer to the case that was found against you by the Court of Appeal,

but that’s the point you're making, isn’t it?
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SOLICITOR-GENERAL:
Well the Court of Appeal was comforted, | think, by the sort of analysis that

function of Courts is to identify and resolve inconsistency from statutes and —

WILLIAM YOUNG J:

Well one wouldn’t say the Fair Trading Act provisions on liability are inconsistent
with the Limitation Act provisions, we’ll make a declaration they’re inconsistent
but decide Limitation Act prevails, or Fair Trading Act prevails, you’d just simply

say what is the limitation period that prevails.

SOLICITOR-GENERAL.:
Yes, thank you Sir.

ELIAS CJ:

Well my query though then is whether all of this argument is being driven by the
language we are choosing to use. It is customary to talk about declarations of
inconsistency but it's something that I've always felt a bit uncomfortable with,
which is really why | think that the real question is whether there is a breach of
the Bill of Rights Act and therefore tackling your para 91. But the effect of this
declaration is a declaration that the voting legislation is inconsistent with the
Bill of Rights Act. You can say, | mean | can't see the point myself in saying,
just declaring that it’s inconsistent. You have to say that it, the real gravamen

of it is that it is in breach.

SOLICITOR-GENERAL.:
The relief, to follow Your Honour, the relief might have been, the case is
dismissed. There is an inconsistency not disputed. The relief given, or the

order of the Court is to dismiss the case.

GLAZEBROOK J:
But you say they can't even bring the case in the first place, but you did concede
that somebody could come and say I’'m being prevented from voting, and that’s

wrong.
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SOLICITOR-GENERAL.:
Well it’s possible to contrive a controversy. To say, a judicial review against the

registrar of electors say for refusing to register me to vote, that might —

GLAZEBROOK J:

And then the answer is merely well sorry that’s the law.

SOLICITOR-GENERAL:
Yes, the relief the Court —

GLAZEBROOK J:

But what, I'm just having trouble, as you can probably gather, in working out
exactly when you can and can't go before the Courts on the Crown’s position
because — | mean | can understand the argument in terms of the declaration
itself, but this seems to be based on the fact that you can't go before the Courts
at all, except if there is, even presumably a specious interpretive view, and |
don’t mean specious in terms of the plaintiffs mind, but | mean in terms of,
because people can come with specious arguments to the Court as long as it’s
not an abuse of process or there’s another motive for it because we don’t say
to people just because you have a very odd view of language, we’re not going

to hear your case.

SOLICITOR-GENERAL.:

So setting aside for now a sort of contrivance or a controversy that might just
still take you to section 4. In this case we do say that there was nothing that
can be brought to the Court because what is the cause of action here, really is
just the flip side of the Crown’s main point. There was no relief, there was no
remedial relief that the Court can give. What is the cause of action here? The
cause of action has been to assert the inconsistency and to seek a declaration

of inconsistency. There is no cause of action that allows —

ELIAS CJ:

Cause of action is a funny concept in public law, isn’t it?
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SOLICITOR-GENERAL.:

Well | was trying to address Her Honour Justice Glazebrook’s question about,
you said people should be able to come to Court with this question. People
should not be able to come to the Court to raise a question for which the Court
is unable to give relief, other than to say the matter is dismissed. | shouldn’t
put it so high. They can come to the Court, the High Court should have

dismissed it.

ELIAS CJ:

But Quilter they could have come to the Court and so there’s nothing wrong
with the proceedings as on track, but once the Court had got to the view that
section 4 applied, you say it simply has to dismiss the application and can'’t, in

the order, say anything about what the law is.

SOLICITOR-GENERAL:
Yes.

WILLIAM YOUNG J:

It can say what the law is, but | mean it depends on what you mean by what the
law is. Is the law, can a same sex couple marry, then the Court gives an
answer. Is the law, has my right under the Bill of Rights Act been breached,
well that might be another issue, so it maybe it's a question of whether rights

under the New Zealand Bill of Rights Act are freestanding.

GLAZEBROOK J:
Which is a legislative instrument though, so it is slightly different from the other

examples given of matters that aren’t legislative instruments.

SOLICITOR-GENERAL.:
We will come, of course, to the Bill of Rights question that keeps arising about

section 4 and sections 5 and 6, but might it be useful —

ELIAS CJ:
Well isn’t the most important section 3?
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SOLICITOR-GENERAL:

Yes, section 3, yes. May | come to that shortly?

ELIAS CJ:

Yes.

SOLICITOR-GENERAL.:

But it might be useful just to, by way of contrast, or to think about, it is instructive
what Courts have said about the power to make declarations, when they have
been given them, or they do have such a power. Where they are being asked
to declare absent any inter partes or otherwise controversy, and | say that's
instructive because it comes back to the point that the Courts have, both the
House of Lords in a case that we haven't put in the casebook but I'll hand up
with Your Honours leave, Momcilovic v R [2011] HDC 34, (2011) 245 CLR 1,
the High Court of Australia.

ELIAS CJ:

| think we’ve probably all got it electronically.

SOLICITOR-GENERAL.:

In both cases those Courts say about declarations, they are not part of the
judicial function, they are not part of the inherent judicial function and yes in the
State of Victoria they have been, the State Court had been granted that
function, but the whole purpose of the High Court in Momcilovic, as it turned
out, because Ms Momcilovic’s matter was resolved on quite a different point,
but as the High Court said, granting leave this case bristles with constitutional
issues, and so it did. The question about, is a declaration of inconsistency,
power been given, no question about that, is it part of the judicial function. Is it
useful to take Your Honours through both Momcilovic and the House of Lords
case that | haven't given you yet, to address this point?
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ELIAS CJ:
Tell us what the propositions are first that you're taking us too and then, yes, by
all means take us through it. But just so we know what we’re looking at, what

are your propositions?

SOLICITOR-GENERAL:
The propositions are that judicial indications of inconsistency between domestic
enactments and conventional charter, or in our language Bill of Rights, is not

part of the judicial inherent power, it must be conferred.

GLAZEBROOK J:
Well actually but you say indications are but, so what’s the proposition again,

because | thought you said of course you can give indications, as in any...

SOLICITOR-GENERAL.:
Being able to come to the Court and the Court being able to give, as its formal
relief —

GLAZEBROOK J:
So it’s not an indication of inconsistency, it's a formal relief. I'm sorry | just do

want to really pin down what the argument is.

SOLICITOR-GENERAL:

So that is the proposition.

GLAZEBROOK J:

So it’s a formal matter of inconsistency is not part of the judicial function. Sorry,
it's just that you have said, of course the Courts can criticise, of course they can
give indications in the course of judgments about inconsistency, and in fact they
almost have to as a step of the reasoning, because you have to say either it's
consistent, in which case you don’t have to look at anything, or you have to say
well it’s inconsistent and | can't find an interpretation that is consistent and

therefore it stands, or it’s inconsistent but justifiable or...
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SOLICITOR-GENERAL:
So | say the Court can'’t craft a form of relief, is merely saying an enactments is

inconsistent with the Bill of Rights Act.

ELIAS CJ:

If you could, and | understand that you argue you can't, if you could determine
whether an enactment breaches the Bill of Rights Act, could you get a
declaration to that effect? So leaving aside this indeterminate language of

inconsistency, if it's a breach.

SOLICITOR-GENERAL:
If it's inconsistent and, like in the Human Rights Act 1993, the tribunal in that

case has been given the function to declare an inconsistency.

ELIAS CJ:

Well, if it's in breach, in the case of the executive there would be no impediment,
would there, to a declaration that the act of the executive is in breach of the Bill
of Rights Act.

SOLICITOR-GENERAL:

In a case where the executive action was challenged?

ELIAS CJ:
Yes.

SOLICITOR-GENERAL:
That's right.

ELIAS CJ:
But no other relief may be sought. Maybe it’s all historic.

SOLICITOR-GENERAL.:
That's right.
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ELIAS CJ:
Maybe they’re seeking it as a first step in some other battle. But there’s no

impediment in those circumstances, are there?

SOLICITOR-GENERAL:
Not for the executive action. That's right.

WILLIAM YOUNG J:
There’s no problem with seeking a declaration if the execution of a search

warrant was in breach of section 21.

SOLICITOR-GENERAL:

There is no impediment, so executive action, no issue.

ELIAS CJ:

No. Soit’s not the nature of declaration. It's not that they’re advisory or — you
know, all this language gets in the way of really understanding, | think. It's not
thatit's phrased that it's an inconsistency. You can make a declaration because
that is about what'’s required as a matter of law and whether you measure up to
it. So then it all comes down to whether section 4 in context makes all the

difference.

SOLICITOR-GENERAL.:

Quite so, Your Honour. Our case is that there is no part of the judicial function
in our common law tradition to make such formal relief that is declaratory — to
use that word — or that says there’s an inconsistency between an act and

section 4.

ELIAS CJ:

Or that there’s a breach by Parliament.

SOLICITOR-GENERAL:
And the second question is, did that all change in 19907 Did the enactment of
the Bill of Rights Act give impliedly, it must be, that power to the Courts.
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ELIAS CJ:

Is there any other enactment, apart from the Bill of Rights Act, that says this Act
binds Acts of the legislative, executive, and judicial branches of Government?
| can’t think of any, but is there anything else that purports to touch legislative

function?

SOLICITOR-GENERAL:

| can’t think of any either, Your Honour, but might | come back to you on that?

ELIAS CJ:

That is a break from tradition in our system.

SOLICITOR-GENERAL:

Yes.

ELIAS CJ:
So the question is what you make of that.

SOLICITOR-GENERAL.:
| think probably the best thing is actually to come to paragraph 91 of the written

submissions as Your Honour has indicated.

ELIAS CJ:

Well, I will find that useful, | must say.

SOLICITOR-GENERAL.:

So that comes to the point that — well, sort of colloquially put that Courts would
fashion a remedy where there has been a right breached. That might be — and
I understand the Commissioner's argument, doubtless discourteously

summarising it to that point, but that is as | understand —

GLAZEBROOK J:

I’'m sorry, | missed that.
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SOLICITOR-GENERAL.:
The Court’s function, it might be said — or it is said, has been said — that where
there is a breach of — where there is a right and a breach then it is the Court’s

function to fashion a remedy.

GLAZEBROOK J:
All right. 1 just missed the last part.

SOLICITOR-GENERAL:

And so at paragraph 91 the Crown’s proposition is that —

ELIAS CJ:

Sorry, not just rights, because under the Bill of Rights Act they are fundamental
rights. So, you know, in terms of qualitative measures, again, the legislature
has done something that’s different from our tradition, which says that the dog

act is as important as any other.

SOLICITOR-GENERAL.:

Well, yes, quite so and where enactments are inconsistent, of course, we know
that that’s the Court’s function to say — not to declare but just to say the law is
as we have determined it to be, the dog act prevails or whatever is the right

legislative provision.

But at paragraph 91 of our written submissions is the proposition that to talk
about a breach such that a remedy must be fashioned when the actor is
legislature, is wrong, that there is no breach, and it takes me immediately, of
course, sections 3, 4, 5 and 6, that the summary is that because the Bill of
Rights Act contemplates in its express words that enactments may justify —

sorry, that enactments may limit —

ELIAS CJ:

May be inconsistent.
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SOLICITOR-GENERAL.:

May limit — they may be inconsistent. It does us no good — and we can’t really
talk about an enactment breaching a right. Yes, it will be inconsistent with the
right and that is what section 4 and the opening line of section 5 subject to

section 4. It begins with justified limitations, tells us.

ELIAS CJ:
Can we start with section 3?7 Because it doesn’t put Acts of the legislature on

any different footing than Acts of the executive or judicial branches.

SOLICITOR-GENERAL.:
Well, section 3 read alone, | accept that it sets out legislative, executive or
judicial branches of the Government of New Zealand. The Bill of Rights Act

applies to all of that.

GLAZEBROOK J:

So presumably that means that they can only — in fact, consistently with the Bill
of Rights pass legislation that they think is justifiable in a free and democratic
society if it breaches the Bill of Rights, in the same way that any — if you’re
looking at the European Convention et cetera that is with the margin of
appreciation that's what Parliaments are allowed to do and they’re limited by
that. Why is the New Zealand Parliament not limited by that? It might not be
in breach because it might be right when it thinks that. It mightn’t have thought
of that, which is the case | think in some of the situations where things have
gone through on supplementary order papers and it hasn’t actually properly
turned its mind to that, which is some of the criticisms of our process where the
report is the report at the beginning, not on the amendments as they go through.
It will still be in breach of the Bill of Rights, won'’t it? Because the Bill of Rights
doesn’t say you can do whatever you like. It says you can only pass legislation
and actions consistently with the Bill of Rights.

SOLICITOR-GENERAL.:
Well, if section 3 was alone, | might have to accept that point. But taken in its

context, it cannot — of section 4 in particular —



30

ELIAS CJ:

But section 4, if you look at section 4 it’s very, very specific. It just says, “No
Court can hold it to have been impliedly repealed or in any way invalid or
ineffective.” That is not excusing breaches of the Bill of Rights Act. So it doesn't

say the legislature can ignore —

SOLICITOR-GENERAL.:
Yes. Please don’t take my submission to be legislature can do what it likes and
that’s the end.

ELIAS CJ:

No, no. lunderstand that. But I'm just looking at the context of these provisions.

SOLICITOR-GENERAL:

So if we start at section 3, and as Your Honour the Chief Justice put, the
legislature, executive and judicial branches are all in the same provision, Acts
that the right complies.

ELIAS CJ:

Conforms.

SOLICITOR-GENERAL:

But it can’t be that that elevates the Bill of Rights Act to supreme law which —

ELIAS CJ:

No, because of section 4, because the Courts have to give effect to Acts even
if inconsistent. But that doesn’t mean there isn’'t a breach of the Bill of Rights
Act, and that being so why shouldn’t the Courts have to determine, you know,

what the law is saying.

SOLICITOR-GENERAL:
So even if | accept — and with respect, Your Honour, | don'’t, that it's a breach,

| accept that it's an inconsistent enactment but even if we get to the point of —
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ELIAS CJ:
Sorry, you're not seeking to justify, you acknowledge that it is inconsistent. Why

is that not a breach?

SOLICITOR-GENERAL.:
Perhaps | should say that it isn’t a breach such that the Court can fashion a

remedy.

ELIAS CJ:
Well, | understand that. You say there’s no remedy. But you have to be saying

that it’s a breach.

SOLICITOR-GENERAL:

| don’t say that, Your Honour, because the concept of —

ELIAS CJ:
Well, then, perhaps we should determine it, because that’s what the litigation

asks for a determination on.

SOLICITOR-GENERAL.:

The litigation asks for a determination — sorry, not for a determination, for a
declaration that one enactment is inconsistent with the Bill of Rights Act. That is
a very different matter from saying, “My rights have been breached by the
Amendment Act and | want declaratory relief to vindicate that breach.” Because

section 4 says otherwise. Section 4 says —

GLAZEBROOK J:

Well, what say we say it has been accepted by the Crown that this is
inconsistent with the Bill of Rights, therefore it’s in breach of the Bill of Rights in
absence of a justification which the Crown doesn’t seek to put forward and we

just say that in the judgment. | mean, | personally can’t see the difference
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between saying that in the judgment and a formal declaration, but in any sort of
effect.

SOLICITOR-GENERAL:
Sorry to ask you a question, Your Honour, but what would the relief have been
in your — what would the Court’s order have been? That the matter is

dismissed?

GLAZEBROOK J.

Well, either they declare it but if you say they can’t declare it then they may say,
well, the law is that Parliament is in breach of the Bill of Rights because of that
and you say you can’t declare it, the relief would be but we can’t give a

declaration to that effect which is all that’s sought, so we dismiss the application.

ELIAS CJ:

Well, you might actually give judgment for the applicant because the —

GLAZEBROOK J:
Yes, you might but without making an application. Yes, a judgment for the

applicant.

ELIAS CJ:
| don’t see how you could simply say judgment for the applicant without saying

because of what the law is.

SOLICITOR-GENERAL.:

And in my submission it does draw the Court into conflict with section 4,
because although — I think it was Your Honour the Chief Justice who was saying
it's quite clear in saying you mustn’t hold the enactment or any provision of it to
be impliedly repealed or revoked or to be in any way invalid or defective. Now,
if a Court is to declare to give a formal remedial order that the legislative branch
has breached the Bill of Rights Act and yet there is no, nothing changes, nothing

happens, the law remains as it was.
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ELIAS CJ:
But there may be. There may be consequential relief. There may be — there’s
nothing — | mean, it's an argument for another day but there’s nothing on the

face of section 4 to prevent a remedy in damages, for example.

SOLICITOR-GENERAL.:

That would — so if we come back to thinking about how this Court — sorry, how
the Court in New Zealand developed the remedial public law compensation
damages arising out of Simpson v Attorney-General [Baigent’'s Case] [1994]
3 NZLR 667 (CA), where in that context where it was traditionally considered to
be relief would be that the evidence so unlawfully gathered would not be
allowed to be put, that wasn’t sufficient to vindicate the right that had been
breached. That comes back to my submission that we cannot and should not
talk about it in that way because Parliament isn’t in breach of individual rights

when it enacts inconsistently. It changes what those rights are.

ELIAS CJ:

Why is section 4, then, so specific in saying not that you can’t fashion a remedy
but you must apply the inconsistent legislation? And it's only by reason only,
isn’t it, of — by reason only that the provision — | mean, I've always pondered
that and wondered whether that means there’s some other basis of invalidity.

There’s a bit of an incitation — incitement, sorry.

SOLICITOR-GENERAL:

Yes, and that is a case for another day, what by reason only might deliver and
what might develop. As Justice Cooke as he was then in Temese — you know,
we haven’t yet seen how section 4 can take us and that’s as right now as it was
when he said that in 1992.

ELIAS CJ:

Well, | must say that I'm amazed that the Crown wants to ventilate these issues
in something where the difference is so slight. You’re accepting that in the body
of the judgment there can be an indication that this is inconsistent with the Bill
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of Rights. You don'’t seek to justify it. You just say you can’t make a formal
declaration.

SOLICITOR-GENERAL.:

And the reason that the Crown is here is twofold. One is we don’t think that that
is a small step. | accept that linguistically it is a small matter of difference. As
| said earlier, it's something more of a species leap in terms of judicial remedial
functions and | have already said this is unprecedented, not just in New Zealand
but in the common law world that such a declaration that makes no difference
to the law as itis and as it is applied to the citizens would be given by the Courts.
But there’s a second reason, too, that the Crown comes to this Court because
this is a critical part of our constitutional framework, this question about whether
the Court has this function and it is a matter, really, that the most senior Court
should determine.

O’REGAN J:

And we are being asked to determine it in circumstances where the current
policy of the Government is that the Court should have the power and we've
been told that.

SOLICITOR-GENERAL:
Yes.

O’REGAN J:
So it's — this case would presumably be the last where the existence or
otherwise of the power independently of legislation will ever be in issue.

SOLICITOR-GENERAL.:
Well, it might be, Sir, and | mean, of course, you know, never say never in terms

of how far Government policy goes in terms of legislation.

O’REGAN J:
Sure, | accept that.
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SOLICITOR-GENERAL:
But quite possibly. But the question is not —

O’REGAN J:
But obviously there is no objection to the Court having the power. The only
objection seems to be to the source of it.

SOLICITOR-GENERAL.:

To the Court taking the power, yes. Because that sets us up in a position where
the Court will say by way of a formal order there’s an inconsistency and it might
be met by no action, absolute inaction. And we come, really, to a rule of law

point at that point, that —

O’REGAN J:

Well, that’s what happened in Hansen, isn’t it? The Court indicated — I think in
Moonen v Film and Literature Board of Review [2000] 2 NZLR 9 (CA) the Court
used the word “declare” but in Hansen it said “indicate”. But there was a very

clear indication that there was a deafening silence afterwards, wasn’t there?

SOLICITOR-GENERAL.:

But the difference is that in Hansen it was not the order of the Court which in
our tradition, rightly so, is recognised and taken note of, can be enforced, there
are consequences for not complying with it. | say it's a rule of law matter
because it is important that that is how judicial orders work. That they are given,
that they have a status, that they must be complied with, which is why we say
this shouldn’t be something that the Court takes as a power, part of its arsenal

of remedies because nothing happens next.

GLAZEBROOK J:

I's not an order that tells anybody to do anything though is it, and declarations
traditionally can be — obviously one would expect the Crown to consider
carefully whether it complied with the declaration, but it never has had to

comply.
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SOLICITOR-GENERAL.:

The Crown as executive Government has never had to have mechanics to
orders to make it comply with a declaration about its lawfulness of action,
absolutely right. But as to the legislature, that is a different question, and to

come back to His Honour Justice O’'Regan’s —

ELIAS CJ:

We’ve had a number of cases, of course, where the decisions of Courts have
been overturned by decision of the — you know by Acts of Parliament, so there
is a different relationship there. I’'m just thinking in terms of public law generally,
in the old days when Ministers were thought not to be amenable to injunctions,
declaration was the remedy. You say that that’s still fine, it’s just the application

to enact of the legislature that is an extension, yes.

SOLICITOR-GENERAL.:
Can | come back to finishing the point that Justice O’Regan had raised?

ELIAS CJ:

Yes.

SOLICITOR-GENERAL.:

The proposed policy if enacted would have the mechanism that traditionally
goes with the power to make declarations, in the United Kingdom, in Australia,
in the Human Rights Act. The mechanics that properly attend to the parts of

Government speaking to each other. So the declaration —

ELIAS CJ:

In your submissions you don’t actually expand on that. You do mention that
point and | was going to ask you about that. So how, and | haven't looked it up,
so how are they channelled? You say if it was legislatively conferred, as it is in
those other jurisdictions, there are a lot of —

SOLICITOR-GENERAL:

Yes, mechanics is the —
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ELIAS CJ:
Mechanics.

SOLICITOR-GENERAL.:
But if we start with the Human Rights Act, which is at tab 5 of the —

ELIAS CJ:
You can just tell us briefly what —

SOLICITOR-GENERAL.:

It tends to be that the executive is required to put the matter before the House
within a certain time period, and the House is then left free to deal with it as it
sees fit. So an obvious sort of carveout of the sovereignty of Parliament, but it
requires that step so that the Court’s declaration must be put back to the body

to whom the Court was speaking, for it to attend to it.

ELIAS CJ:

That doesn’t seem to be a huge restriction on the power.

GLAZEBROOK J:

In fact, it seems to be an extension of the power in that it says that the
Government must look at it, Parliament must look at it, whereas Parliament is
free to ignore indication and judgment in presumably in the same way it can

ignore declarations.

SOLICITOR-GENERAL.:

Well I come back to my early submission about this is a rule of law matter
because the Courts shouldn’t be able to give full orders of the Court that are
simply ignored. If they are formally given then it can have the mechanism that
puts all of the right players in their place. The Court determines the declaration
if given the power. The executive is required to put it back in front of Parliament
and Parliament can do what it likes. People can see that that is the right way
that the branches of our democracy are working in concert and not in conflict

with each other.
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ELLEN FRANCE J:
Why does that go to jurisdiction though as opposed to simply the nature of the
discretion? So it might mean a very, a much less expansive power on the part

of the Court. Why does it go to jurisdiction?

SOLICITOR-GENERAL.:

That point doesn’t go to jurisdiction Your Honour, and the reason | raised it was
in response to a question about will the Crown doesn’t object to declarations
per se because the Government’s policy is to promote the legislative change

that it's indicated it will, so my point on jurisdiction is not affected by that point.

ELLEN FRANCE J:

But | understood that part of your point about jurisdiction was the rule of law
argument. That is it's not right that the Court exercises, makes a formal order
and that can simply be ignored, and I'm just querying whether that does, in fact,
go to jurisdiction or power as opposed to questions of when the power should

be exercised.

SOLICITOR-GENERAL:

Yes, which | accept is an exercise of the jurisdiction.

WILLIAM YOUNG J:
If you see the Court as having coercive powers when it makes orders which
have to be complied with, and with possible exceptions in relation to Crown

susceptibility to injunctions et cetera, elicit a different sort of declaration.

SOLICITOR-GENERAL.:
It is utterly a different sort of declaration, one that hitherto has been not

recognised as part of a judicial function.

ELIAS CJ:
But section 4 provides for it. Section 4 makes it clear that you can't have the

expectation that it's going to be complied with if it's contrary to legislation.
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SOLICITOR-GENERAL:
Well, respectfully, that relies on a determination and maybe Your Honours are
at that point. That the Court does have a free-formed power to take

non-adjudicative function, absent —

ELIAS CJ:

Well | don’t accept it's non-adjudicative if it's saying what law is. You've
accepted in the Quilter situation, or in this situation until the Crown decided how
it was going to respond, there might have been an issue as to interpretation
application of the other statute, or indeed as to application of the Bill of Rights

guarantee, particularly in cases where they’re qualified rights.

SOLICITOR-GENERAL:

Mmm.

ELIAS CJ:
So I'm not, I'm indicating that I'm not accepting the initial point that you're

making, that this is not an adjudicative function.

SOLICITOR-GENERAL.:

To take your point about section 4, if the Court has the adjudicative — if this is
an adjudicative function the Crown’s appeal is wrong on this point. Section 4
doesn’t grant the power, we would say. It doesn’t say, it doesn’t exist either if
it does exist. But section 4 in itself the Crown is right, and there is no judicial
function like this, then section 4 does nothing to change that, that’'s our
submission. It does nothing to change that because we are on that point about
rights and breaches and remedial action by the Court. The reality is that some
of these rights in the Bill of Rights Act, guaranteed as they are, are part of the
social order which needs to accommodate the rights and legitimate interests of
others and of society. Justice McGrath said as much in Hansen. So when we
see Parliament enacting legislation that does trench on those rights, we are, |
would say, in something of a grey area, well very grey, as between the judiciary
and the legislature. Because those questions, those difficult questions, not
about how should it be interpreted, not about whether the Marriage Act allowed
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same sex couples to marry, but whether a plain and explicit trenching on a right
by the legislature should then be subject to a formal Court order otherwise. We
say not, we say that is well beyond the judicial function, and it is Parliament we
know from cases like R v Secretary of State for the Home Department, ex parte
Simms [2000] 2 AC 115 (HL) and Lord Hoffmann’s clear indication that where
Courts trench on rights and privileges, sorry where Parliament trenches on
rights and privileges, they need to do so explicitly and clearly and they suffer
the consequence at the ballot box in summarising badly doubtless
Lord Hoffmann’s comment, but that is where the determination of this question
should go. Those hard cases invariably, or those hard matters, invariably get

dealt with by the legislature.

ELIAS CJ:

I’'m not so bothered about the section 5, because | still have substantial
reservations about the Hansen process, but it's the inconsistency with the right
that bothers me. The inability for the Court to say that it’s inconsistent because
it may be a very useful step to take for the reasons we’ve discussed may lead
on to other things. It may assist in terms of where the litigant goes then, and |
don’t see — given section 4 — that that is judicial overreaching because the
Courts have to be cognisant of the fact that Parliament does have the final say.
So it's not necessarily criticism of what Parliament has done at all, particularly
if you don’t go on to the section 5 matter. Although | do find it odd that we have
been invited in the past to consider justification by the Crown. Sorry, that was
in parenthesis but what's the impediment to the determination? Because
otherwise you could have — and there’s the whole thing about getting some —
because these are matters of status for the — particularly for the prisoners —
getting some agreed point of departure for further consideration.

SOLICITOR-GENERAL:
Yes, | was going to come to that point because in fact Your Honour raised it
earlier about getting data for the future, | think was how Your Honour put it.

ELIAS CJ:
Well, having data, yes.
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SOLICITOR-GENERAL:

Yes, that sort of concept about that it's a useful matter.

ELIAS CJ:
Otherwise the Crown will come back and argue in subsequent cases, “Well,
that may have been what the Solicitor-General argued then but we actually want

to say it’s not a breach.”

SOLICITOR-GENERAL.:
Well, this Solicitor-General continues to argue that it's not a breach. | just want

to be clear about that, accepting it’s an inconsistency.

ELIAS CJ:

I’'m really confused about this position. But carry on.

SOLICITOR-GENERAL.:

Your Honour, to come to that point about the future indications, and | was just
saying that these hard matters are properly left to Parliament and the
accountability to the people at the ballot box, because in a future provision
about prisoner voting might well be different. When the Bill of Rights Act was
enacted there was a complete ban on prison voting, and the history of prison
voting takes place that originally all sentenced prisoners were disqualified from
voting. Then in 1975 all imprisoned people could vote. Then the blanket
disenfranchisement went back on in 1977 and it was in that context that the Bill
of Rights Act was enacted. In 1993 we went to three years and we’re back to
a blanket ban. These matters are par excellence for Parliament to determine
and to suffer the consequences, and | really risk repeating myself that it actually
is — I think it is bad for our democratic system of Government for the Court to
formally take a power that we say it doesn’t have to criticise. | mean, the Court

of Appeal was quite open about saying this gives —

ELIAS CJ:
There may not be any criticism at all.
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SOLICITOR-GENERAL.:

Well, criticism is perhaps the wrong word, but the Court of Appeal was quite
clear that one of the reasons that it thought that it had — that the power existed
was to give people something of a — it didn't use the word “leg-up” but give

people something of a head start and it’s in their approach to the legislature.

ELIAS CJ:

Well, that’s the dialogue sort of notion, | suppose.

GLAZEBROOK J:

But also how — you say it's for Parliament but does Parliament determine for
itself whether it’s in breach without any assistance from the Court. | mean, it
becomes slightly odd that you've got an Act that actually says you can’t do
anything inconsistent with the Bill of Rights and the Courts have the power to
say whether it's consistent or inconsistent for everybody but Parliament and
Parliament itself decides whether it's in breach. | mean, Parliament obviously
can legislate in breach and in fact it can certainly do so if it’s justifiable in a free

and democratic society.

SOLICITOR-GENERAL.:
Well, with respect, Your Honour, | wouldn't put it to say that Parliament is
legislating in breach, but Parliament’'s assessment of the limitations that are

justified is an assessment.

GLAZEBROOK J:

Oh, absolutely, I’'m not suggesting — because it can certainly do that because it
can say, well, yes, it would be in breach absent the justification. But I think
what’s been put to you by the Chief Justice is why at the first stage is it not

helpful for the Courts to be able to say it is in breach?

SOLICITOR-GENERAL:

As | say because that’s the Court’s assessment. | said earlier —
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GLAZEBROOK J:

It can give an indication, you say, that it's in breach so it can say —

SOLICITOR-GENERAL:

In dealing with a justiciable matter —

GLAZEBROOK J:

Well so why is that not helpful to Parliament?

SOLICITOR-GENERAL.:
My case is that these declarations are not helpful. That is not the case and in
fact it can't be in light of the Attorney-General Minster of Justice’s pre-statement

that’s before the Court. The point is that the Court doesn’t have the power.

WILLIAM YOUNG J:

Can | just ask you, say the House of Representatives debate showed that the
majority that supported the Bill were of the view that contrary to the
Attorney-General’s opinion it was a law that was consistent with a free and
democratic society. Would it be difficult for the Court to come to a different view
without impeaching the proceedings or conclusions of the House of
Representatives? This is sort of alluded to in the Court of Appeal decision but

it’s not fully engaged with.

ELIAS CJ:

Well it’s, | mean are we really going to get into section 9. Is that what you want?

WILLIAM YOUNG J:

No, I'm just wondering —

GLAZEBROOK J:

But in the course of an interpretive debate you might have to. Whether even if
you had the power to make a declaration you would do so in those
circumstances | would suggest. | can't conceive of a situation unless the

majority thought that torturing every prisoner in prison was actually something
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that was consistent with the Bill of Rights and justifiable in a free and democratic

society, I'm just putting an absolutely extreme example.

WILLIAM YOUNG J:

This is an issue upon which people have had different views over the decades,
and may well be, and | suspect from some of the footnotes this is a case, that
some of those who voted for the amendment did think it was consistent with a

free and democratic society.

SOLICITOR-GENERAL.:

We know that Parliament was alerted to, at least, the Attorney-General’s view
of the inconsistency, and it voted nevertheless. | take Your Honour’s point
though, that there is a potential for Courts to come into conflict or to breach
Parliamentary privilege, or at least to come up against a point of privilege,
Parliamentary privilege that is, if it was to mark Parliament’s exam paper as to

how well it had done in the —

ELIAS CJ:

Well it really does depend on what the meaning of section 9 of the Bill of Rights,
the original Bill of Rights Act, means. | really query the, | was going to say
sanity of counsel, I'll keep that in, of trying to make up the constitution on the
hoof here. | mean these are important and deep matters. Thankfully not much
agitated in the Court’s to date, but you’re taking a pretty absolutist stance here
and, you know, so that it's a question of the difference between the inherent
jurisdiction to say what the law is, and it's okay if it's conferred by Parliament
and can be taken away by Parliament. Those are rule of law issues that the

Court has to be very concerned about in the constitutional balances.

SOLICITOR-GENERAL.:

Might | just address Your Honour’s point, that we do make up the constitution
of this country not on the hoof, | hasten to say, though in a very thoughtful, that
we do make up the constitution of this country which is why it is important that

this Court determines this issue, because the Crown does say it is a critical part
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of our constitutional fabric, where does the judicial function end. We're right at
that point with this case.

ELIAS CJ:

One would have thought, and this is why | sort of separate section 5 out from
whether there’s been a breach, one would have thought that it is quite important
for those who have the carriage of making these democratic decisions, to
understand that they are, that there is an authoritative determination that they
are entrenching on rights, and that they therefore have to be of the view that it's
a limitation that’s justifiable in a free and democratic society. |, for my part, have
no problem about Parliament being the correct place to make those
assessments but one would have thought that whether it's in breach of the
rights, is a question of law, and is something on which the opinion of the Courts

is not only valid but actually helpful.

SOLICITOR-GENERAL.:

| accept that it is a question of law as to whether something within the meaning
of enactment that is come to by the Courts is inconsistent with the Bill of Rights
Act, like it was in Quilter, is the best sort of comparative example to what we
have here. I'm bound to say, and possibly I'm afraid to repeat, that in this case
the plaintiffs themselves said, this is inconsistent. It cannot be justified. We
just want a declaration. They are using a method that is used where Courts

have been given the power with the mechanism to report back.

ELIAS CJ:

Well they’re also using a mechanism that has been part of the judicial function
of the common law and also under the Declaratory Judgements Act 1908 we
have a cultural acceptance of a function of the Courts in declaring what the law

is.

SOLICITOR-GENERAL.:
Yes, and Your Honour is on the Crown’s point there, because the declaration
of what the law is, is not what was given in this case. It was a declaration

perhaps of what the law should be, no it wasn’t. A declaration that the law is
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inconsistent with the Bill of Rights Act. It wasn’t a declaration as to what the

law is brought up through an adjudicative function which is what the Courts do.

ELIAS CJ:
Well if it was a — if there had been a declaration that the law is inconsistent with,

| can't even remember what section we’re talking about here, section 12 is it?

SOLICITOR-GENERAL.:
It was 80(1)(d) of the Electoral Act.

UNKNOWN MALE SPEAKER:
12(a).

SOLICITOR-GENERAL.:
| beg your pardon, the Bill of Rights Act.

ELIAS CJ:
No sorry, it's section 12, but the Electoral Act provisions, and | think they're
probably both provisions, are inconsistent with section 12. Does the Crown

have a problem with that?

SOLICITOR-GENERAL:

Sorry, Your Honour, | didn’t — does the Crown have a problem with what?

ELIAS CJ:
Well if the declaration was that the Electoral Act provisions are inconsistent with
section 12 of the New Zealand Bill of Rights Act.

ELLEN FRANCE J:
That is the form of the order that —

SOLICITOR-GENERAL:

That is what, that was what the declaration is.
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ELIAS CJ:
Or it was that form.

SOLICITOR-GENERAL:

Sorry, | thought | was missing something else Your Honour but that is —

ELIAS CJ:
Well | thought that that you said —

GLAZEBROOK J:
An indication that it's inconsistent in the body of the judgment, in the context of

an interpretative dispute is fine, but it can’t be —

ELIAS CJ:

No, | understand that. |thought that your point was that there was a declaration
that it was inconsistent with the Bill of Rights Act, which would entail perhaps
consideration of section 5 in that. I'm asking, if the declaration was that the

legislation was inconsistent with section 12, is there a problem with that?

SOLICITOR-GENERAL:

Can we turn up the declaration as given?

ELIAS CJ:
I’'m just trying to find out whether your problem is really with section 5 or whether
it's with interpreting the Bill of Rights Act.

SOLICITOR-GENERAL:

Can we turn up the declaration which is in the case at tab 87?

ELIAS CJ:

Is this in the judgment?

SOLICITOR-GENERAL:

In Justice Heath’s judgment, yes, at page 124 of the case.
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GLAZEBROOK J:
It cannot be justified so it is the two-pronged —

SOLICITOR-GENERAL:

Inconsistent and it cannot be —

GLAZEBROOK J:

— but in fact that wasn’t, the Crown didn’t think to justify it, | suppose, so it
becomes a slightly, it's not a case where there are, a Hansen case, for instance,
where there might be very legitimate differences between the, between people,
different from the margin of appreciation, but legitimate difference of opinion as

to justification.

SOLICITOR-GENERAL:
Yes. So it wasn’t a matter that had come before the Courts saying please
adjudicate for us on the meaning, and we say, and one party says we say that

the rights consistent meaning —

ELIAS CJ:

Well that’s as it turned out. That’s as it turned out, but there was a claim that
had to be made in order to constitute the proceedings. You could have denied
and there could have been issue joined on whether it was inconsistent with
section 12, but as it turned out you didn’t, and you didn’t seek to justify it. What
I’'m just really trying to feel for though is are you opposed both to the first part
of the declaration and the second part under section 5, or is it both that you say

can't be done?

SOLICITOR-GENERAL.:

Well the way that it's worded, separating out inconsistency from justification as
it does — sorry, I'll answer your first question. We object to it in its full form, but
really all it is, is a declaration of inconsistency because if it could have been
justified in a different case, if there was a justification, it wouldn’t be inconsistent
with the Bill of Rights Act. So the —
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ELIAS CJ:

Well if there was a difference between breach, well, all right, now | understand
your argument. Yes. Thank you. Perhaps it might be sensible to take the
adjournment now and then you can consider where you’re going in the light of
the matters that we've covered, probably taking you well out of order, but we

may well have covered a lot of your argument.

SOLICITOR-GENERAL:

Thank you Your Honours.

COURT ADJOURNS: 11.26 AM
COURT RESUMES: 11.45 AM

SOLICITOR-GENERAL:

Thank you Your Honours. In the break I've gone through some of the issues
that | would like to raise further. | don’t anticipate this taking terribly much
longer. Certainly | anticipate getting to probably lunchtime but maybe before
that.

| indicated earlier that I'd like to take Your Honours to a couple of Courts, the
House of Lords and the Australian High Court, on the question of judicial power
and judicial function, and if | may hand up the House of Lords case that isn’t in
our case. So A and others v Secretary of State for the Home Department [2004]
UKHL 56, | understand Mr Taylor has been given a copy. Good. This was a
challenge by foreign nationals detained under the Anti-terrorism, Crime and
Security Act 2001. They had an appeal right to a specialist tribunal which led
to the quashing of the derogation order by which the State said it was able to
derogate from Convention rights in order to detain without judicial determination
these foreign nationals. But what’s interesting for our purposes is the express
commentary from at least two of the Lords, or in fact three, that the power to
declare the Anti-terrorism, Crime and Security Act 2001 inconsistent with the
Convention rights, was not a power they would have had other than having had
it conferred by the Human Rights Act. To that end I'll start with Lord Scott,
which is at page 145, paragraph 142. His Honour has the most of the three
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points that | want to take Your Honours, the most expansive assessment of this
issue. Of course he acknowledges that it hasn’t been suggested and it couldn’t
be that the 2001 Act was ineffective. He says at the bottom of paragraph of
142, the import of a declaration that they have made, in fact it was made and
overturned in the Court of Appeal and reinstated by the House of Lords, “The
import of such a declaration is political not legal.” So he asks, “What is the point

of these proceedings and these appeals —”

ELIAS CJ:
Sorry, which paragraph?

SOLICITOR-GENERAL.:
Paragraph 143.

ELIAS CJ:
Thank you.

SOLICITOR-GENERAL.:

“What is the point,” he asks in 143. | won’t go through all of what he says there.
At 144, “The effect, my Lords, of all this on the lawfulness under domestic law...
is nil. A challenge to the lawfulness of their incarceration requires a challenge
to be made,” under the domestic legislation. “That challenge is not made.” It
goes on to observe that the European Court of Human Rights is not part of
domestic law except to the extent that it has become so under the 1998 Act.”
That's the Human Rights Act. “It did not entrench the articles... so as to bar
Parliament from... enacting legislation inconsistent with those articles.” So too

here | say. At 144 continuing, Parliament can enact inconsistent legislation.

ELIAS CJ:
So this is making the point, this is an unincorporated, or the Treaty is not
incorporation to this extent, but we have, of course, a domestic, two domestic

statutes we're looking at.
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SOLICITOR-GENERAL:
That's right.

ELIAS CJ:

Yes.

SOLICITOR-GENERAL.:

But it is the same — well, let me come to the point that | raise all of this for. Itis
not entirely the same in terms of international and domestic instruments. But
at the end of that page, 145, the '98 Act didn't deprive Parliament of its power

to legislate inconsistent with the international instrument.

Now, 145 paragraph is the point | want to emphasise. The normal and proper
function of Courts is to adjudicate on the rights and liabilities under domestic
law of citizens or institutions with legal personality, or to adjudicate on the
validity of executive actions or omissions that may affect those rights and
liabilities. It is not normally the function of the Court to entertain proceedings,
the purpose of which is to obtain a ruling as to whether an Act is compatible
with international treaty obligations. It goes on. In being asked, therefore, to
perform the function to which | have referred, the Courts are being asked to
perform a function, the consequence of which would be political in character

rather than legal. A ruling doesn’t detract from the validity of the Act.

Now, the final two sentences in that paragraph. “This is not a function that the
Courts have sought for themselves. It is a function that has been thrust on the
Courts by the 1998 Act, the Human Rights Act which specifically empowers the
Court to make declarations of incompatibility.” | am raising that in support of
the proposition that it is recognised by Courts that do have the power conferred
to make such declarations that but for the power conferring it they wouldn't have
had the power.

ELIAS CJ:

Well, in the context of applying an international instrument.
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SOLICITOR-GENERAL:
With the purpose of declaring an inconsistent domestic statute?

ELIAS CJ:

Making a declaration of inconsistency, yes.

SOLICITOR-GENERAL:

So to similar point at paragraph 90, Lord Hoffman —

ELIAS CJ:
Sorry, can | just ask — | can’t remember, the Human Rights Act, has it got 1998

— does it have an equivalent section 3?

SOLICITOR-GENERAL:

Can | come back to you on that? I'm not certain.

ELIAS CJ:
Yes, that’s fine. Thank you.

SOLICITOR-GENERAL.:

Paragraph 90, Hoffmann, until the '98 Human Rights Act the question of
whether the threat of a nation was sufficient to justify a suspension of habeas
corpus could not have been the subject of judicial decision. There could be no
basis for questioning an Act of Parliament by Court proceedings. Under the '98
Act, the Court still can’t say that the Act of Parliament is invalid, but they can
declare that it is incompatible with the human rights of persons of this country.

In paragraph 42, Lord Bingham —

ELIAS CJ:

Sorry — he doesn’t touch on this issue?

SOLICITOR-GENERAL:

On the international instrument versus juris —
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ELIAS CJ:

Well, no, he doesn’t touch —

SOLICITOR-GENERAL.:

He does, Your Honour. He says until the '98 Act, there was no basis for
questioning. This claim couldn't have been brought. There’s no basis for
questioning an Act of Parliament by Court proceedings until under the '98 Act
we can’t declare an Act of Parliament invalid but the Courts can now declare

the incompatibility.

WILLIAM YOUNG J:
The Human Rights Act excluded the Houses of Parliament from the definition

of public authority, section 6.

ELIAS CJ:
Thank you. It’s quite a point of distinction, then. This is the case where he talks
about the Armada and everything, isn’t it, and what it means about British

values being threatened by — yes. Sorry, Bingham?

SOLICITOR-GENERAL.:

So Lord Bingham touches on the point — but he only touches on it — at
paragraph 42 criticising the Attorney-General’s submissions that there is
something antidemocratic about the declaration sought to be made. The line
just over the page pointing out that that '98 gives the Court a very specific wholly
democratic mandate to make such declarations.

O’REGAN J:

Sorry, what paragraph are you on now?

SOLICITOR-GENERAL.:
Paragraph 42.
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GLAZEBROOK J:

They’re not really dealing with the question of the Act itself or the specific power,
because they’re saying if there wasn’t a domestic Act the Courts couldn't
question an Act of Parliament, and | don’t think anybody’s suggesting otherwise

here.

SOLICITOR-GENERAL.:
No, they’re saying with the power to so declare, otherwise one wouldn't have

been able to make such a declaration.

GLAZEBROOK J:
Well, | don’t totally read what they say to say that, but they say absent the Act
you couldn't do that.

WILLIAM YOUNG J:
But they’re referring, | think, to the specific power in the Act to make

declarations.

GLAZEBROOK J:

No, it's not totally clear, actually, but ...

SOLICITOR-GENERAL.:

| had taken them to be referring to the power to make the declaration but absent
that provision they wouldn't be able to make it. The point is made much more
clearly, in my submission, in Momcilovic in the High Court of Australia. That is
in the case. One of Your Honours has already indicated that it is.

ELIAS CJ:
No, well, perhaps you should pass it up if you've got it there. Oh, we have got
it.

SOLICITOR-GENERAL:

It's at tab 9 of the Crown’s authorities.
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ELIAS CJ:
Which volume?

SOLICITOR-GENERAL.:
The appellant’s bundle.

ELIAS CJ:

Trees have died.

SOLICITOR-GENERAL.:

In my submission, the Court of Appeal was too swift to dismiss this case as
Australian constitutional exceptionalism, and certainly the intricacies and
complexities of federation and the Australian Constitution play a role in how this
matter was determined and it is — it turns on some peculiarly Australian features.
But what was relevant here is the Court’s consideration as it needed to do in
order to determine the federal and constitutional question whether the
legislative conferral of declarations of inconsistency function on the state Court
of Victoria was a judicial function. And the reason they had to think about that
was because only a judicial function can — because judicial functions can be

lawfully conferred on state Courts in some circumstances.

Momcilovic was a case much like Hansen, a reverse onus provision where
Ms Momocilovic was convicted with a jury instruction that because of the quantity
of drug that had been found in her flat there was a prima facie basis that it was

in her possession for the purpose of convicting her of the crime.

ELIAS CJ:
In Australia the protection, | think, as Professor Taggart once said, protection
of strong judicial function which includes, of course, striking down legislation is

maintained by a very strict separation in terms of functions.

SOLICITOR-GENERAL:

In the constitution, yes. That's right.
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ELIAS CJ:
And he’s questioned, really, whether it's been quite worth the candle in terms —
yes. | mean, it works if you've got a judicial review of legislation, of course,

because in the end that determines it.

SOLICITOR-GENERAL.:

As it turned out, Ms Momcilovic won her appeal on a wholly new and
non-charter basis that hadn’t been considered in the Courts below.
Actually, the reverse onus provision which caused all the controversy didn't
actually apply to the offence that she was charged with.

And so the assumption of the amount of the quantity of drugs found in her flat
was actually not relevant, so it's important to us for the point that each of the
Judges consider what is the concept and the scope of judicial power and
non-judicial power and the quirk — that’s probably the wrong word for it — of the
federal system meant that the state Court gets conferred with Federal Court
status because of the prosecution Ms Momcilovic was in a resident of another
state when she came before the Victorian state Court, which meant that they

were exercising a federal jurisdiction function.

WILLIAM YOUNG J:

Was that because she’d been extradited from Queensland?

SOLICITOR-GENERAL.:
She had been extradited, yes.

WILLIAM YOUNG J:

And that was all?

O’REGAN J:

She was a resident of another State.



57

SOLICITOR-GENERAL.:
She was in another State while the Court was considering this crime, so they

had to exercise Chapter 3 Court functions.

WILLIAM YOUNG J:
Okay.

SOLICITOR-GENERAL.:

But there are limits that, again through constitutional quirk, or through the
constitution, there are limits that State Parliaments can confer on State Courts
and State legislation can be invalid if it improperly breaches this provision that
prohibits the imposition of a judicial function onto a Federal Court through State
legislation. So the question was entirely relevant to ours today, would the Court
say, or certain members of the Court, and I'll point Your Honours out, or you
might, the written submissions will have in a footnote the paragraphs of which
each Judge addresses the question, that the power under the Victorian State
legislation, section 36, which enabled the Court to make determinations of
inconsistency, was not judicial in nature. The reasoning is that it has no impact
on the proceeding, and misses the key element of judicial power being to
adjudicate matters.

I will turn up Justice French, the Chief Justice’s comment on this point, which is

at paragraphs 80 — sorry, it's 89.

ELIAS CJ:

He was, | think, Bell agreed with him, didn’t she?

SOLICITOR-GENERAL:
On this point all seven members of the Court agreed that the exercise of the
power was not judicial in nature. So at paragraph 89 —

ELIAS CJ:

| mean just in terms, | think she joined his reasoning.
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SOLICITOR-GENERAL.:

Yes indeed. So paragraph 89, “Despite its form and its connection to the
proceedings before the Supreme Court... a declaration of inconsistent
interpretation... does not involve the exercise of a judicial function. At the point
at which such a declaration is made the Court will have decided all matters
relevant to the disposition of the proceedings. The power conferred by s 36
plays no part in that process. The declaration sets down no guidance for the
disposition of future cases... It has no legal effect upon the validity of the
statutory provision.. It has statutory consequences of a procedural character.”
Not so here but that comes back to my discussion with Justice O’Regan about
the mechanics that usually attach to such provisions. “Those statutory
consequences are relevant to the Attorney-General.” Some of that’s different
from what we’re talking about there because they do have a provision with the

mechanical parts.

He goes on at 90, “The declaration of inconsistent interpretation cannot be
described as incidental to judicial power for essentially the same reasons that
it cannot be described as an exercise of judicial power.” And the other Judges

all, in similar fashion, make that same point.

ELIAS CJ:
There’s no indication that a declaration of breach of the right would be beyond
the jurisdiction of Court. It's the statutorily conferred declaration of

incompatibility that the Court strikes down?

SOLICITOR-GENERAL.:

Well in fact in that, yes, because in that case the controversy before the Court
was indeed to ask and answer the question about whether the provision that
meant that a certain quantity assumed a certain point, they had to determine
whether that was consistent. So there was a controversy before them, but they
also used their declaration of power. And the question for them was about the

declaration power only, not about how the case was resolved.
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ELIAS CJ:
No, but what the Court is doing is it strikes down this power to make a

declaration, doesn’t it, as inconsistent with the constitution.

SOLICITOR-GENERAL:
Well it considers whether that is the case, whether the section of the Act is
inconsistent in Kable v Director of Public Prosecutions (NSW) (1996) 189 CLR

51 terms.

ELIAS CJ:

Yes.

SOLICITOR-GENERAL.:
And in relation to that four of the Judges said it wasn’t invalid under Kable, so
it wasn’t struck down, but they certainly did consider whether it should have

been.

ELIAS CJ:
Yes, thank you. That’s right, I'd forgotten.

WILLIAM YOUNG J:
Some thought it was an incident incidental to —

SOLICITOR-GENERAL:

Two of the Judges thought that the power was incidental.

ELIAS CJ:
That was Crennan and Kiefel.

SOLICITOR-GENERAL.:

But | did agree it wasn’t, so whether it was part of the function or incidental to
the function. And while one does have to make one’s way through elements of
the Australian constitutional framework being so utterly different from our own,
my submission is that this is a useful indication — sorry, a useful case for us to

show why that Court thinks, even in the exercise of that function, it's non-judicial
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for reasons, as I've gone to and | might go back to them, but each of the Judges
come to that same view about it doesn’t do anything to the matter before us, it's
not relevant to the issue so it doesn’t determine the issue. We determine the
issue using our judicial functions and then we have this extra function given to
us by statute. That is what | wanted to point out to Your Honours on those two

cases.

GLAZEBROOK J:

Are there any other particular passages you wanted to draw our attention to?

SOLICITOR-GENERAL:

The written submission, and it's in those —

GLAZEBROOK J:

I's all right, it's in there, that’s fine.

SOLICITOR-GENERAL.:
It does footnote the particular references. Do you want me to take you to them?

GLAZEBROOK J:
No, | just wondered if there was anything specific other than what the

Chief Justice said that you wanted to take us to.

SOLICITOR-GENERAL:

Well | do draw to your attention each of the Judges —

GLAZEBROOK J:

No, | understand that, yes.

SOLICITOR-GENERAL.:

Yes, okay. | don’t need to take you there now. So that is that point. The next
point just to cover off is that Your Honour the Chief Justice asked is there any
other statute that has a section 3 type provision and we still don’t think so but
the Electoral Act itself binds Parliament to an extent, of course, it has the

entrenched provisions when it quite clearly is the way in which the Parliament
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says, Parliament you must not do this sort of enactment, manner and form type
provision there. That must be very different from what section 3. Section 3,

when it talks —

ELIAS CJ:
Sorry, | haven't been thinking about the entrenched provisions, but this is not
one of the entrenched provisions, is it?

WILLIAM YOUNG J:

Arguably it was but there was a debate about that.

ELIAS CJ:
Oh is there?

O’REGAN J:

That's the next case.

GLAZEBROOK J:

Yes, that’s the next case.

SOLICITOR-GENERAL:

Your Honours will be soon asked to determine that question.

ELIAS CJ:

Oh that’s the next case?

GLAZEBROOK J:

Yes.

ELIAS CJ:
| haven't read it yet.

SOLICITOR-GENERAL.:
That question which comes before you at the end of this month is exactly that.

Whether we are on an entrenched provision. But | raise it as an example of
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how Parliament prevents itself from making certain types of legislation, or at
least without reaching certain, in this case, threshold of majority. But it's very

different, in my submission, to section 3 because section 3 —

ELIAS CJ:
So are you conceding a manner and form restriction would be effectively
enforced by New Zealand Court Madam Solicitor, because that remains an

open question, | would have thought.

SOLICITOR-GENERAL:
If the Court, sorry, if Parliament does not meet legal requirements for enacting
a statute, that is a matter for the Court to determine.

ELIAS CJ:

Well, it's a big question. | mean | don’t think —

SOLICITOR-GENERAL.:
Well I mean it will depend on all manner of things, but as a proposition if there
are legal barriers to Parliament enacting legislation, and they enact it regardless

of those legal barriers, the Court should determine that question.

ELIAS CJ:
And section 3, you say, is not such a barrier?

SOLICITOR-GENERAL.:

Well section 3, in my submission, cannot be said to say that Parliament cannot
legislate inconsistent with the Bill of Rights Act. It certainly urges Parliament to
consider what it's doing. It also speaks to other branches of the legislature’s
function other than legislating alone. So, for example, one might be able to say,
or would be able to say, that in a Parliamentary inquiry, so Parliamentary,
exercise of Parliamentary function to inquire into a question, you would expect
that Parliament would attend to matters of natural justice and — well, that’s a

good example, natural justice. But the question of breach of those —
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GLAZEBROOK J:
| doubt that Parliament would be very keen on the Courts interfering in a

Parliamentary inquiry on that basis.

WILLIAM YOUNG J:
Well, that might involve section 9 of the 1688, 1689...

SOLICITOR-GENERAL:

Exactly, exactly it does.

GLAZEBROOK J:
Even those people who weren'’t particularly concerned about — might actually
quibble at that.

SOLICITOR-GENERAL:
| was just going to come to the point to say that while that is the indication to
the Court to Parliament from section 3, an asserted breach of, say, natural

justice in my example, wouldn’t come to the Court, it wouldn't, the Court —

GLAZEBROOK J:

That’s certainly what | would have thought.

SOLICITOR-GENERAL.:

Yes. So that’s not to say that section 3 is meaningless in relation to the
legislature. So it can’t — my main submission is that it can’t be that section 3
prohibits valid legislation where it limits rights, even in a way where a Court

cannot find a justification for that, because section 4 tells us so.

I'd like to address just briefly Justice O’Regan’s question about is this our last,
will this be our last case. There’s certainly a couple of matters still in the pipeline
coming, may come to you, don’t know, that might raise this question again. But
also, I'm bound to say, we don’t know what the ultimate enactment, if any, looks

like, what transitional provisions are in force and so on.
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Next can | just address Your Honours on section 92J of the Human Rights Act,
and that is in our authorities at tab 5. And this goes to the submission that |
was on before the morning tea about the concept of breach and inconsistency,
because the enactment there at subsection (1) says, “If in a proceeding before
the Tribunal the Tribunal finds an enactment is in breach of Part 1A,” the

anti-discrimination provisions, “the only remedy is a declaration.”

O’REGAN J:

Could you just move a little bit closer to the microphone? Thanks.

SOLICITOR-GENERAL.:

So 92J(1), “If the Tribunal finds an enactment is in breach of Part 1A the only
remedy is the declaration referred to,” you see, the declaration is prescribed,
“The only declaration that can be granted is that the enactment is inconsistent

with the right to freedom,” and so on. So the statute itself makes the distinction.

ELIAS CJ:

The statute, this reads as a restriction?

SOLICITOR-GENERAL:
On the Tribunal?

ELIAS CJ:

Well, yes, as to the manner of a declaration that can be granted.

SOLICITOR-GENERAL:
Yes, it does, it is that. If it finds a breach it can only give that declaration.

ELIAS CJ:

| understand that. But it doesn’t — it's not like the legislation considered in
Momcilovic, it doesn’t confer jurisdiction, it simply says that if you're making a
declaration — well, that you can only make a declaration as remedy and that if

you do it must be in this form.
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SOLICITOR-GENERAL:
Must look like this, yes. And the reason for my raising it to your attention is that

pulling apart, separating out concepts of breach and inconsistency.

ELIAS CJ:
Well, it's just that it rather does seem to proceed on the assumption that

declarations are available.

SOLICITOR-GENERAL:

To the Tribunal?

ELIAS CJ:
Yes.

SOLICITOR-GENERAL.:
Yes. | mean, the Tribunal of course has had to have all of its powers conferred

on it.

ELIAS CJ:

Yes. So is there a specific conferral?

SOLICITOR-GENERAL:
This is the power that specifically confer that — sorry, this is the provision that
specifically confers that power. So if the Tribunal in a proceeding which raises

a discrimination —

ELIAS CJ:

| see.

SOLICITOR-GENERAL:

— finds that it's the enactment...

WILLIAM YOUNG J:
But section 92| sets out all the remedies, which include a declaration the
defendant has committed a breach, any other relief the Tribunal thinks fit.
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GLAZEBROOK J:

Well, it’s a restriction because they have to apply the enactment | suppose is
the, so the restriction on remedy, because they can’t provide any of the other
remedies because the enactment has to be applied. But it's not a — it doesn't
say you can’t — that you would say that absent section 92J there can’t be a
formal declaration but all they could have done otherwise was indicate in their
decision that while it was discriminatory that was a function of the statute and

nothing could be done about it, and any of the other remedies are unavailable.

SOLICITOR-GENERAL.:

Sorry, Your Honour, the point of raising it is not to make that point, although
that is so, that is so. The point of raising it is to show the distinction that is being
drawn between an enactment that is in breach and what the legislation at least
says about what that means for the Bill of Rights Act, not that the Bill of Rights

Act has been breached but that enactment has been inconsistent with that.

ELIAS CJ:
Well, can you just spell that out, that submission out a little more?

SOLICITOR-GENERAL.:

Before the break, we were engaged variously on the question of is there a
breach of the Bill of Rights Act here and my submission is that that sort of
language — the Crown doesn’t take that sort of language as what has happened
when in a properly-brought matter before the Court for adjudication it is
determined or it is said that an enactment is inconsistent. That is not a breach,
in my submission, such that the Court might find it needs to fashion a remedy

for the breach.

ELIAS CJ:
But couldn't it equally be described as a breach?

SOLICITOR-GENERAL.:
Well, in my submission that isn’t right. It isn’t the right language or the right way

to think about what Parliament does when it says this is what we say the law is.
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Because it has trenched on the right, it changes the nature of the right. It

doesn’t breach it.

ELIAS CJ:
Well, has it observed its obligation under section 3? | mean, you can just play
with these words. What we're grasping for is the substance of what is

envisaged.

SOLICITOR-GENERAL:
The Crown’s submission, what is envisaged in the Crown’s submission is that
using language of breach is inapt for legislation enactment when it's

inconsistent with the Bill of Rights Act.

ELIAS CJ:

Well, | understand that that is your assertion.

SOLICITOR-GENERAL:
Itis.

ELIAS CJ:
I’'m grasping for what the reasons are. | suppose theyre the reasons the

constitutional context that you’ve already addressed us on.

SOLICITOR-GENERAL.:

Yes, and the only reason to draw this to your attention is to point out that in this
enactment there’s a distinction drawn, too, between a breach of Part 1A, the
discriminatory provisions, and what the remedy is. It is not a declaration of

breach. It's a declaration of inconsistency. It's not a finding of breach.

ELLEN FRANCE J:

Is that right in terms of what 92| says?

SOLICITOR-GENERAL:

| don’t have it in front of me, Your Honour.
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ELLEN FRANCE J:
Well, if you — sorry, I've got —

ELIAS CJ:

92I. It’s not in this extract.

WILLIAM YOUNG J:

It sets out a series of remedies that can be granted.

ELLEN FRANCE J:

And the 92I(3)(a) refers to a declaration that the defendant has committed a
breach of Part 1A. Now, | know that’s talking about Part 1A, but Part 1A in turn
then applies via section 20J to the Acts of the legislature et ceterai.e. the replica
of section 3, the Bill of Rights. So my query is just how much of a distinction
can you draw then between the concept of breach and inconsistency? | mean,
| understand 921 is subject to 92J, but nonetheless isn’t the language of breach

and inconsistency being used interchangeably then?

SOLICITOR-GENERAL.:

Well, I had — my submission is that it's not, that it's drawing out a separation.
Because once the tribunal has gone through the process of determining
whether or not a plaintiff or applicant has been discriminated against, if they
butt up against the breach being because of an enactment, really my point is
the one that I've already said: that this legislation says, well, that’s not a breach

by the legislature. That’s an inconsistency.

ELIAS CJ:
If you act inconsistently with an obligation, why is that not a breach of the

obligation?

SOLICITOR-GENERAL:
| suppose my submission has to be that in common parlance you might not

make a distinction, but where we are looking as we are here —
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ELIAS CJ:
This is a technical term, you say.

SOLICITOR-GENERAL:

In that when the Courts find a breach —

ELIAS CJ:

There should be a remedy.

SOLICITOR-GENERAL.:
Yes, Your Honour. That is the point that the Crown says we are not at that point
because we can’t say that the statute is in breach for which remedy might be

fashioned.

GLAZEBROOK J:
Well, it says that the enactment is in breach of Part 1A in 92J(1).

SOLICITOR-GENERAL.:
Yes. That's right. It does.

GLAZEBROOK J:

Well, so if it finds that it’s in breach of it, the only remedy is —

O’REGAN J:
That’s a breach of the Human Rights Act, isn’t it, rather than the Bill of Rights?

SOLICITOR-GENERAL.:
I's in the Human Rights Act.

GLAZEBROOK J:
There seems — the issue that was being put is that an enactment can’t be in

breach of it, but 92| says it’s in breach of it.
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SOLICITOR-GENERAL.:
92| says that if there is an enactment in breach of Part 1A, so the remedy — so
it deals with the question of if there is a breach there must be a remedy. It says

what the remedy is, a declaration of inconsistency.

GLAZEBROOK J:

No, | understand that but | thought you were saying that the Parliament can’t
be in breach of it, that because of the inconsistency — well, maybe |
misunderstood your point. | thought you said there was something technical
about inconsistency that didn't mean breach, but that seems a bit odd given
92J(1) says breach.

SOLICITOR-GENERAL.:

No, I'm saying that in the context of the Bill of Rights Act, which is what we are
addressing and perhaps I've been distracting to point to 92J, but in the Bill of
Rights Act where Parliament enacts inconsistently it changes the law as it
applies to the person for whom otherwise would have a protected right.

It doesn’t breach it. It's the wrong language, in my submission.

GLAZEBROOK J:
Well, | don’t see that this helps you to say it's the wrong language, and | thought

that’s why you took us to it.

ELIAS CJ:
Well, you're resisting the submission that’s been made that this is an indication

that Parliament has approved declarations.

SOLICITOR-GENERAL.:
And I'm pointing out — unsuccessfully, it appears — the distinction that those
subparagraphs make between breach and remedy being an inconsistent

declaration, inconsistency declaration.
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GLAZEBROOK J:
Well, | thought your real point was it has to be conferred by Parliament. Here it

was, and in the Bill of Rights it’s not.

SOLICITOR-GENERAL.:

Well, that is our main point. But we did get on to, before the adjournment, the
question of if there is a breach shouldn’t there be a remedy? Isn’t that what
Courts do? That’'s what this Court did in Baigent and variously throughout

history the finding of a breach causes the Court to look for a remedy.

ELIAS CJ:
So the executive and the judiciary may breach the Bill of Rights Act but the

legislature can only act inconsistently with it?

SOLICITOR-GENERAL:

When it enacts legislation.

ELIAS CJ:

Yes. It's a very subtle argument.

GLAZEBROOK J:

And doesn’t really serve to be borne out by section 92J(1) in its wording.

SOLICITOR-GENERAL:

Yes. | can’t take that point any further. That is the point | wished to raise.

GLAZEBROOK J:
But that doesn’t detract from the point that you say if you do have a remedy it
has to be conferred by Parliament, which is your main point about the

Human Rights Act.

SOLICITOR-GENERAL.:
Yes. If there is such a remedy to be given, it's to be given by Parliament, yes.
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Your Honours, I'm just checking that the written submission is, of course, the

full submission from the Crown. | don’t intend to go through it all.

Would Your Honours be assisted by — not now but the Crown handing up an
explanation of how the other jurisdictions have given the power and the
mechanics that follow? Is that a useful thing from the Crown or shall we — or is
that not of any use to Your Honours? | know that Justice O’Regan raised it with

me and | think | answered it in such a summary way.

O’REGAN J:
Well, | think we know that they all have — one way or another, they require the
matter to be put before the House, so they enforce a form of dialogue.

The detail probably doesn’t matter.

WILLIAM YOUNG J:
So the other is Victoria, arguably, and the UK?

O’REGAN J:
And ACT.

GLAZEBROOK J:
Is that the only point about them that you would make rather than

pre-declaration formalities?

SOLICITOR-GENERAL:

Yes, it’s just that | had raised it earlier and had not answered the question fully.

GLAZEBROOK J:
Yes.

SOLICITOR-GENERAL.:
Your Honours, unless you have any further questions for me, that’s the Crown’s

submission.
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ELIAS CJ:

Do you have a chance to consider what the Electoral Act — you know, the
section, the Amendment Act, section 6 point? You can perhaps come back to
that. It does really principally arise in the standing appeal for Mr Taylor. So that

will be fine.

SOLICITOR-GENERAL.:
Okay, yes, thank you, Your Honour. May it please the Court.

ELIAS CJ:
Thank you, Madam Solicitor. So then | have assumed that the order as
between the respondents and the intervener is that the intervener will go first.

Is that convenient? Is that all right, Mr Taylor?

MR TAYLOR:

Yes, Your Honour.

ELIAS CJ:
Thank you, Mr Taylor.

MR BUTLER:
Thank you, Your Honours. If | can have a moment just to organise my

materials.

ELIAS CJ:

Yes.

MR BUTLER:

Good afternoon, Your Honours. Now, obviously I've had the benefit of listening
to the exchanges that you’ve had with my learned friend and I'm taking my cue,
Your Honour the Chief Justice, in terms of the submissions having been read.
So I'm not proposing to take you in detail through the submissions, but there
may be aspects that | will just signpost and direct Your Honours to if that’s in

order.
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I would like to, if I could, however, pick up on a number of the themes that have
emerged from the discussion this morning. I've tried to order them over the
morning adjournment. | hope they make sense. One or two of them — | may
switch the order just in light of the way the discussion unfolded after the
adjournment. So if Your Honours will just allow me that little indulgence, | would

be very grateful.

Could | just say as a first point, because I felt — with great respect to my learned
friend Ms Jagose and a number of the Members of the Bench — that there is a
little bit of a risk of us talking past each other on one or two of these issues, so
| thought | should expose my own language straight away so that Your Honours

can pull me up if you don’t agree with me on one or two particular points.

So the premise that I'm working off when we are talking in this appeal about a
declaration of inconsistency is that in effect it is a declaration that is made after
the approach to the interaction between a substantive right in section 5 of the
Bill of Rights has been completed. In other words, it's the conclusion — you
reach a conclusion saying, look, a right is in play and legislation or an executive
act or a judicial act has breached — | will use the language of “a breach”, another
word is infringe if you’re looking for something neutral — has breached that right

in a way that is unjustifiable in terms of section 5.

Now, | accept, and this Court has said in a number of cases, that not every right
necessarily needs the section 5 analysis to apply. So, for example, this Court
indicated in Cropp v Judicial Committee [2008] 3 NZLR 774 in a section 21
case, you probably don’t need to go to section 5. Academics disagree but |
wear my academic hat. | disagree. But at the end of the day, the important
thing is in a Cropp-type scenario one has come to the conclusion that whether
section 5 is needed or not, ultimately what has happened here is not in
conformity with, is not consistent with, is in breach of, the New Zealand
Bill of Rights Act 1990.
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ELIAS CJ:

The order made by Justice Heath then, you'd allied those two would you?

MR BUTLER:

So this, if | was taking out my red pen a la Dr Every-Palmer and slightly
red-penning things, wouldn't have used the language “cannot be justified”, |
think a legal conclusion is “is not justified”, that’s the legal conclusion that was

reached in the case by His Honour, not challenged on appeal by the Crown —

ELIAS CJ:
No, | wasn'’t referring to felicities of expression, as referring to the fact that he

does the two.

MR BUTLER:

Correct, he does the two. And I think, with great respect, His Honour did that
just to make it crystal clear that the declaration was a declaration reached after
both consideration had been given to the substantive right and the section 5
analysis had been done. Recall, even though my learned friend the
Solicitor-General hasn’'t referred you to the history of the litigation, in fact
His Honour Justice Heath was not prepared simply to accept the Crown’s
concession, right. If you go back to the High Court decision Your Honours will
see that he said, “Well, | have heard the concession being made, | wish to form
my own view as to the reasonableness or otherwise of the limitations imposed
here in the prisoner disenfranchisement rules, and indeed he found an
additional one Your Honours will recall, in terms of how work for somebody, if |
remember rightly, in terms of being able to be on community — being on home
detention or not on home detention: if you're on home detention the rules don’t
apply, you're not disenfranchised; even if you were eligible for home detention
but unfortunately there wasn’t an appropriate residence available for you and
you're in prison therefore, then you are disenfranchised, and he said,
understandably in the Commission’s submission, that that's a further
unjustifiable limitation on the right in question, because often you don’t have a
choice as to whether you’ve got a suitable residence available for you. So | just

think that's quite important when we’re hearing about justiciable controversies
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and everything like that, the Crown, both in the Court below, | didn’t appear in
the High Court, and in the Court below, and today, has been very quick to say,
“Oh, there’s nothing to see here because we concede it.” That’s not actually
yes, they did, but it's not actually how the analysis played out in the High Court,

| just think that’s important to realise.

But where | was starting, Your Honours, was just simply to say I'm not sure that
today is necessarily the, that there’s a necessity to fully resolve again the
section 5 controversy that was visited in Hansen. | will be taking Your Honours
to aspects of the Hansen —

WILLIAM YOUNG J:
But how do we sidestep it? Just say it doesn’t matter, we don’t worry about

section 5?

MR BUTLER:
Well, | think the core of it, Sir is that a conclusion as to inconsistency is reached,

whether in respect —

WILLIAM YOUNG J:
Sorry, but it's plainly inconsistent because it imposes limits on what is

expressed as being an absolute right for people to vote if they’re over 18.

MR BUTLER:

Correct.

WILLIAM YOUNG J:

So there’s no meat in that is there?

MR BUTLER:
So there’s no meat, except that under our system, as | said, typically one says
that where you can justify that limit and you say there’s no inconsistency and if

there’s no inconsistency then relevantly speaking there is no breach of the right.
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WILLIAM YOUNG J:
Yes, sorry, but how could we avoid section 5 on this line of reasoning?
What would be the point of saying something that's obviously correct, that

restrictions on the right to vote are in breach of the right to vote?

MR BUTLER:

| take Your Honour’s point. Well, | suppose where I'm coming at it from is,
where the Commission’s submission is simply this, is that I'm conscious of the
fact that there are difference of view really as to the role that section 5 can have
in certain instances. My apprehension is that the way in which most Courts and
most Judges have tackled the matter post-Hansen is to accept that section 5 is
absolutely part and parcel of the analysis that must always be applied whenever
it is said that any act, executive, legislative or judicial, is said to be in breach of
the Bill of Rights and, indeed, in the Hansen case itself the judgment is littered
with references to prima facie breach — Your Honours recall that's again a
colloquialism that we use to talk about, “Well, look, it certainly brings the right
into play and seems to interfere with that right. Now let's go on and consider
whether in terms of section 5 that prima facie breach, something that looks like
a breach, whether that breach is justified or not.” So my preference, Sir, is that
we do say that section 5 is part and parcel of the conclusion that’s reached and
part of the declaration of inconsistency. All I'm acknowledging is that there are
others who hold the view that you don’t need to go to section 5, you can do

something like the justificatory work within the substantive right itself.

WILLIAM YOUNG J:

It depends on how the substantive right is expressed doesn'’t it?

MR BUTLER:

Precisely. And that’s all, | just wanted to make sure that — | was just conscious,
| had a feeling that we might be talking past each other so | just wanted to
expose where I'm coming at it from so if at any stage we are talking past each
other at least you'll be able to pull me back, | suppose, to what I've just said in

terms of how I’'m approaching it.
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O’REGAN J:

But I'm not sure it matters that much on the issue of does the Court have power.

MR BUTLER:
Correct, that's what I'm trying to say. So nomenclature | have a feeling is
important, but I'm just trying to say | don'’t think today it's going to affect the

outcome. So that was the first clarificatory point I'd wanted to make.

So from the Commission’s perspective there’s a couple of points that are really
quite important to be made right up front. It was heartening to hear — because
in the written notes | prepared last night | was going to say that I think, in terms
of determining this appeal, there’s a couple of critical matters which go to
upholding the decision of Justice Heath and the Court of Appeal, and if | can

just list those and then I'll come back and discuss each one of them.

So the first matter was section 3. Section 3, Your Honour the Chief Justice, |
think you put it in terms, is at the heart of the case, and for its part the
Commission agrees. The Bill of Rights is unique, almost — I'll come back to the
“almost” in a moment — is unique in the way in which it expresses the way, and
the compendious way in which it expresses its intended application. It talks
about it applying to acts of the legislative, executive and judicial branches of the
Government of New Zealand, and | think it's fairly conceded, it's certainly
implicit in what my learned friend the Solicitor had to say, that an enactment is
one form of act by the legislative branch of the Government of New Zealand.
So on its face the legislation applies to enactments and says of those
enactments, “There’s a standard to be met, you should not interfere with the
rights protected in Part 2. But if you do, you can only do so in a way that can
be justified in a free and democratic society,” and that injunction applies to all
three co-ordinate branches of Government. And I'll come back — | want to make
these generic points and | would like, if Your Honours would indulge me, to take
you to some of the cases where these points are made, I'd just like to surface
them so Your Honours can see how this is put. And some of the cases which

I'll be referring to Your Honours have said things like, “Section 5 sets a standard
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to measure the legitimacy of Parliament’'s actions when it is enacting

legislation,” and that is exactly what the Commission says.

WILLIAM YOUNG J:

So you have no difficulty then with section 9 of the...

MR BUTLER:

No. And | can touch on that, Sir. Could | come back to section...

WILLIAM YOUNG J:

Yes, of course, absolutely.

MR BUTLER:
Yep, at a later point. It's a good point to raise. I'll put it down under explaining
the practicalities — section 9 BORA, 1688. So that'’s the first point I'd wanted to

touch on.

The second point I'd wanted to touch on, which got a little bit of an airing but
not much, was the significance or otherwise of the absence of a remedies
provision in the New Zealand Bill of Rights Act. In the Commission’s
submission the absence of a remedies clause right from the early days of the
New Zealand Bill of Rights Act 1990 has never been regarded as a bar to
appropriate effective relief under the New Zealand Bill of Rights Act 1990.
In fact, as Your Honours will be aware from cases like Baigent and, indeed,
Attorney-General v Chapman [2011] NZSC 110, [2012] 1 NZLR 462, (2011) 9
HRNZ 257, and Taunoa v Attorney-General [2007] NZSC 70, [2008] 1 NZLR
429 —there are many others — the Courts have seen the absence of a remedies
clause, correctly in the Commission’s submission, as a parliamentary conferral
on the Courts to develop the possibilities of judicial remedy. And in using that
language of course I'm using the language set out in Article 2. 3. of the ICCPR.

Could we just very briefly look at that provision just while we’re here?

So that provision is in my bundle, I've hid them very well, including from myself.
Tab 3.
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GLAZEBROOK J:

So volume 1?

MR BUTLER:

Volume 1, yes, so the blue volume, page 174, it has on the top of the page.
‘Each state party to the present covenant undertakes to ensure that any
person’s rights or freedoms as here and recognised are violated shall have an
effective remedy,” so that's where that notion of effectiveness that’s often
referred to in Bill of Rights remedies and cases, that's where that language
comes from. But (b) is also important. “To ensure that any person claiming

such a remedy shall have his right there to determined.”

Now, the reason | want to stop just there on that particular point is that right in
(b), to ensure that any person claiming such a remedy shall have his right there
too determined is quite critical here. 1 just want to flag it, and the reason | want
to flag it is that my understanding of the Solicitor’'s case is that if she’s right,
then it's absolutely appropriate for the Crown to seek to strike out a claim
couched in the form in which the claim before this Court comes, and it would
be quite appropriate to strike out that claim because all the claim seeks is a

declaration of inconsistency.

What I'm saying in terms of Article 2. 3.(b) is that by denying the ability
consistent with our constitutional tradition of Parliamentary sovereignty denying
the ability for people in the shoes of the respondents to come to the Court and
say, “We believe a provision of an enactment that affects us” — so there’s one
of the constraints you have — “breaches our rights.” To deny them that
possibility of getting a declaration, an assessment and a declaration to that

effect, | say, is not consistent with the terms of Article 2. 3.(b).

O’REGAN J:
What would you say is required in terms of (c) to enforce the remedy if it's a

declaration of inconsistency?
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MR BUTLER:

So that’s where | see the yin and yang, the back and forth, the dialogue, coming
in. In my written submissions, | obviously had no clue that we were going to
get the announcement that we got just last week. One of the points | had
touched on in my written submissions and was going to expand upon orally not
knowing that this development was going to come along was to say that the
one thing we definitely know about the Bill of Rights is that if you looked only at
the statute you wouldn't get a full appreciation for the way in which
constitutionally the statute operates. In other words, there’s a range of other
actors have responded to the way in which it has evolved over time and clipped
on, for want of a better term, additional measures, mechanisms, response,
checks, whatever you wish to call it, onto it. So for example the section 7 vetting
exercise that we’ve got, all that’s required is the Attorney-General notify where
in the view of the Attorney-General the Bill breaches — to use my preferred
language — breaches the Bill of Rights. There’s no requirement to provide any
advice out there, put advice out there, if the view is it complies. The practice
has evolved to do that. Practice has further evolved so now where there is a
section 7 vet — and what | mean by, sorry, section 7 report — what now happens
is that Parliament has amended the standing orders to make sure that that

stands referred to the relevant select committee to be done.

Your Honours will also be familiar with the fact that now that in order to support
the way in which the Bill of Rights operates, the Cabinet Manual has been
amended — extensively amended — to make sure that there is due consideration
to the Bill of Rights.

So what | say is when there’s a look to ensure that the competent authorities
shall enforce such a remedy when granted, the obligation there is an obligation
that will fall upon not only the Judges but also other state institutions to make
sure that having regard to whatever the remedy is the effect can be given to it.

GLAZEBROOK J:
What in that analysis is the difference between what the Crown accepts —

leaving aside their only remedy issue, what's the difference between an
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indication that they accept can be made in the course of a proceeding and a

formal declaration?

MR BUTLER:
Look, there’s actually a number in my submission, Your Honour. So the first
one goes to the very point | made just a few minutes ago which is the striking

out point. If the Solicitor is correct —

GLAZEBROOK J.
No, | understand in terms of the — if the only remedy is sought is that.

MR BUTLER:

Because we don’t allow people to go to Court for amusement. You’ve got to be
seeking the relief, some relief from the Court. So my point is if an indication —
as has been pressed upon you very strongly by the Solicitor, whatever it is — it

is not relief. It is not a remedy.

O’REGAN J:
But it's not unusual in other Bills of Rights where there is an explicit power to
say that it has to arise in the course of a proceeding where there is another

issue, is it?

MR BUTLER:

No. I don’t accept that, for a start, because it's absolutely possible, for example,
under the Human Rights Act UK for you to say, “Hey, look, there’s no
interpretation issue. What | want is a declaration of incompatibility, as they call

it.” You could absolutely do that.

WILLIAM YOUNG J:

Are there cases where that's happened?

MR BUTLER:
Yes. | can get you a couple of those, Sir. As you know, of course, in the UK

after the indication from the House of Lords as then was and some of the earlier
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cases what the now Supreme Court and the lower Courts strive to do, we say,
in New Zealand, illegitimately, is to use section 3 of the UK Human Rights Act,
their equivalent to our section 6, they strive to use that to avoid any

incompatibility. But there have been a number, Sir.

GLAZEBROOK J:

They strive a bit further than we would, perhaps.

MR BUTLER:

Than we would. Sorry, when | say illegitimately obviously it's not for the
New Zealand Courts to comment on how the UK Courts approach it. What |
was really getting at was that we would not go as far as the UK Courts have

gone in terms of —

GLAZEBROOK J:
But it probably does mean that there usually is a point of interpretation given

that they might strive in a way that we would not here.

MR BUTLER:

The ingenuity is extraordinary.

O’REGAN J:
| think the Victorian Charter requires it, doesn’t it? Doesn’t it say it has to arise

in a case where the Court is engaged in some sort of endeavour rather than ...

MR BUTLER:

Not in terms, Sir, but typically — counsel has often been involved in preparation
of these proceedings and there has been reference to Quilter as an example.
Another case you might say was the Lecretia Seales case where, you know, |
became quite convinced by the interpretation arguments that were being
advanced as to how it was that the Crimes Act 1961 actually should be
interpreted in order to accommodate the Bill of Rights rights, whereas lots of
people were telling me, “You’re wasting your time because there’s no chance
of those provisions being interpreted in that way.” What actually the claimant
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was looking for in that case, really, was a view as to the justifiability of what
most of the commentators said was the correct interpretation of the Crimes Act
i.e. there is no room for it. So there’s always going to be some possibility, |
suppose, of coming up with some form of argument. It’s just that in this case
the respondents here didn't want to trouble the Court below with what would be
a very strained interpretation — I'm not quite sure what argument one would run
— in order to flick the switch to say, yes, we're in through the gateway. When
you step back, doesn’t that just feel very artificial? Then more to the point,
when you look at how it works under the parallel jurisdiction, under our Human
Rights Act 1993, there is no need for there to be an interpretation issue before

somebody can seek a declaration of inconsistency under Part 1A.

So a point that | did want to make was about the nature of a declaration as a
remedy. | don’t really understand it to be contested. Certainly in the Court
below there was quite an interchange about status as being a remedy, and
you’ll see in my written submissions I've referred to textual indications, for
example, in the Human Rights Act itself which uses the language of remedy to
describe the declaration of inconsistency, and I've also referred Your Honours
to some of the English cases where the word “remedy” is used to describe a
declaration of incompatibility, and I'm almost sure | referred Your Honours to
the Irish High Court decision of Foy v Attorney General [2007] IEHC 470 which
is the one to do with recognition of transsexual gender identity, where the

language of remedy and relief is also used.

It may be something that the Solicitor needs to come back to in reply but | think
it's incontestable that a declaration of inconsistency in the form of a formal order
from the Court is indeed a remedy. Foy, for example, Your Honour the
Chief Justice raised the question of cost. There are surely consequential orders
that can flow from the making of a formal order in the form of a declaration of
inconsistency. That’s exactly right, in my submission. So in the Foy case, the
Irish case which is in the bundle — perhaps | should just make reference to it,
Your Honours. I've touched upon it lightly in my written submissions. That will
be in volume 2, which is the green — appropriately enough green — oh, yellow.

Sorry, not appropriately enough. The yellow bundle. Tab 24. | wasn’t able to
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get an official copy of this report. | understand it may be reported but | just have
not been able to get it so just for explanation, you've got Lydia Foy, a post-op
male to female transsexual. You'll see at paragraph 1 that she was born female
and so the challenge here was brought to the absence in Irish law of a regime
to recognise gender identity. Now, typically you would say you would not expect
—sorry, I should say in Ireland there is a piece of legislation called the European
Convention of Human Rights Act 2003 which allows, among other things, a
declaration of inconsistency to be sought in respect of legislation that is
incompatible with the European Convention of Human Rights. Now, typically
litigation under that 2003 Act is not required in Ireland because, as
Your Honours well know from previous litigation, Ireland has got a supreme law
constitution which is typically what you would rely upon if you were a litigant

because you want to — a legal remedy to strike the legislation down.

The reason this issue arose in this setting is that the view had been formed that
for the purposes of the Irish constitution — details | don’t need to bore you with
— Irish exceptionalism, | think you’ll accept that phrase from me — it was not
found to be incompatible with the wording of the Irish constitution and language
around family and the traditional family, it was not found to be incompatible for
the state to have failed to have legislated to recognise the legal position of

post-operative male to female transsexuals.

So the remedy available was to either get an interpretation of some law
consistently with it, or to get a declaration of inconsistency. The view that was
formed by the High Court is we cannot interpret the legislation consistently with
the European Convention jurisprudence, so where are we to go to? We are to
go to the declaration of incompatibility and you’ll see that dealt with from
paragraph 106 onwards, and | apologise, Your Honours, there’s no page
numbering. So this was the first time, as | understand it, that there was going
to be a declaration of incompatibility under the Irish legislation. You'll see at
106 the relevant provision is set out. It's worth emphasising to make my point
about remedy in any proceedings the High Court or the Supreme Court, when

exercising its jurisdiction, may have in regard to the provisions of on application
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and where no other legal remedy is adequate and available make a declaration,
et cetera.

Just coming to the point about what's the value of a declaration of
incompatibility and consequential orders and so on, which is the point of making
reference to this particular case, that's covered at paragraph 110 of the
judgment. You can see the position of the state — i.e. the Crown — that would
be of no value. While it's correct to say a declaration of incompatibility does not
affect the validity continuing operation or enforcement of the existing law,
nevertheless it does have consequences and may be of value to an applicant
in the first instance, and then there’s reference made to the particular
mechanism. So Ireland has a mechanism similar to the UK mechanism and

the mechanism we’ve got under our Human Rights Act.

Secondly — and this was a theme picked up on by the Court of Appeal and,
indeed, by Justice Heath in the Court below, such a declaration can only issue
from a constitutional Court. Now, the Irish High Court is no more a constitutional
Court than the New Zealand High Court. It’s just a superior Court of record, the
Court of first instance. But it has a constitutional function as part of how it
performs its role. Such a Court can have a reasonable expectation that the
other branches of Government would not ignore the importance or significance
of the making of such a declaration. Now, isn’t that language, Your Honours,
that resonates with what His Honour Justice McGrath had to say, for example,
in the Hansen case and with which the Court of Appeal — the language used by

the Court of Appeal in Moonen?

Thirdly, there is a possibility of ex gratia payment. Well, that's going to be,
relatively speaking, unique in the Irish situation because, of course, as
Your Honours know when you got to Strasbourg even if the interference with
your rights has been affected through legislation, domestic legislation, that is
no reason, there is no bar to you getting just satisfaction from the Strasbourg
Court. So the idea of this is to save people having to go to Strasbourg and see

if the Government will make you an ex gratia payment.
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And finally, the granting of such a declaration may have implications for the

Court’s discretion with regard to the costs of proceedings.

So | just wanted to bring that in front of you from a Court that’s had to consider
the sorts of issues that Your Honours have touched on in terms of the

significance or otherwise of a declaration of inconsistency.

I’m conscious of time but there’s two points | want to make quickly before lunch
and then after lunch we’ll look to just finish, round off one or two extra ones,

and then take Your Honours if | may to the cases.

The Commission’s submission, when you look at the history of the way in which
the Courts have approached the issue of remedies under the New Zealand Bill
of Rights Act, a number of points emerge. From the very early days when we
were looking at, for example, exclusion of evidence, the exclusion of evidence
rule, the Court of Appeal recognised that the Bill of Rights was something new.
To use the language of Justice Casey in Baigent’s Case, it is something new in
our legal pantheon. The Courts recognised that in order to give effect to its
newness, the fact there was something unique and constitutional in nature, that
the old ways of doing things, old thinking, could not necessarily govern, and
that the Judges might need to be innovative, particularly when it comes to
remedies in order to ensure that the Bill of Rights is no mere tinkling symbol, to

use the language of Justice Hardie Boys in Baigent’s Case.

In the Commission’s submission, what’s being asked of this Court here is not
constitutionally objectionable. When you look at the way in which our
constitution evolves — and evolve is, in my submission, the correct word to
describe the way in which the New Zealand constitution has progressed over
time — you've got to look at the bits contributed by range of the different — by
range of constitutional actors. Here | say it is relevant for the Court to look at
whether or not there has been any Parliamentary approbation of this type of
response, this type of remedy from Parliament. That is relevant to deciding
whether this is constitutionally objectionable. You heard from the

Solicitor-General. She said you’re at a constitutional crossroads. I’'m not saying
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we are. | don’t see it that way for the Commission, but if it is a crossroads it's
a crossroads that we have seen on the horizon for a very long time. The idea
of a declaration of inconsistency has been around for at least 25 years and we
have, exactly as one would expect, slowly progressed and inched our way
through as people get more and more comfortable with whether in fact this is a
massive significant constitutional innovation. I'll come back and talk a little bit

more around that.

Just before | break, there was a question asked before — of the Solicitor-General
whether there is any other statute that has something like section 3 of the Bill
of Rights Act and her answer was no, and | said to you the Bill of Rights Act is
relatively unique. But of course there is one other statute that does have
something like section 3, and that is the Human Rights Act itself. You look at
Part 1A of the Human Rights Act. That part pivots off exactly the same
language as is the language in section 3 of the Bill of Rights Act, and | see —
and we’ll draw after lunch parallels between the way in which the declaration of
inconsistency jurisdiction has been conferred under the Human Rights Act and
what | say is absolutely legitimate remedially for this Court to do. So | shall

stop. It's 1 o’clock, Your Honours.

ELIAS CJ:

Thank you. We'll take the luncheon adjournment now and resume at 2.15.

COURT ADJOURNS 1.01 PM
COURT RESUMES 217 PM
ELIAS CJ:

Thank you.

MR BUTLER:

Good afternoon, Your Honours. Just apologise in advance — I've got a throat
lozenge in my mouth. I’'m not chewing gum or anything of that sort. My voice

is struggling at the moment.
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ELIAS CJ:
Right. Well, cricketers do.

MR BUTLER:

Just before the luncheon adjournment, | had just stopped on a point — I'd
finished on a point, really, trying to meet the challenge, | think it was, posed by
my learned friend the Solicitor about whether we’re at a constitutional
crossroads and I'd said that from the Commission’s perspective that’s not quite
how we see it. We see it, if it is a crossroads, it's something that’s been on the
horizon for a very long time, and I've said it's really something that’s
evolutionary more than revolutionary, and the point I’'m trying to make there,
really, is that the declaration of inconsistency which was granted in the
High Court is not something that’s been cut from whole cloth. As I'd indicated,
it's an idea that’s been out there for quite some time, at least 25 years, and of
course as Your Honours know the idea of a declaration of inconsistency — called
declaration/indication of inconsistency was certainly floated quite strongly in the

Commission’s submission by the Court of Appeal in the Moonen case.

But | thought it would be helpful for us to have a little look at the Human Rights
Act 1993, in particular the amendments that are effected to that Act through the
Human Rights Amendment Act 2001. So what I've handed up, Your Honours,
you might have there in front of you, were some provisions that were missing
from both bundles. Do Your Honours have a copy of Part 1A of the Human
Rights Act there?

ELIAS CJ:

Yes.

MR BUTLER:

| just thought we should probably just start very quickly with that. So Part 1A,
discrimination by Government-related persons and bodies et cetera.
The purpose of Part 1A, you'll see, is to provide that in general an act or

omission that is inconsistent with the right to freedom from discrimination
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affirmed by section 19 is — here is the language — in breach of this part if the act
or omission is that of a person or body referred to in section 3 of the
New Zealand Bill of Rights Act 1990. So that was — I've made reference just
before the luncheon adjournment about there being one other statute that dealt
with application in the same way, or a comparable way, to the Bill of Rights Act

and you'll see it's the Human Rights Act.

ELIAS CJ:
So that’'s unmistakeable reference admitting the possibility that Parliament may

be in breach.

MR BUTLER:

Yes, | say that’s exactly right, Your Honour.

So that theme comes through quite strongly, in my submission, when you
consider the other provisions in this Part 1A, and again Part 1A — just for those
of us who do this on a regular basis — we just casually refer to Part 1A all the
time, so excuse me if | do it. But the remedies — the relevant remedies part is
actually in Part 3 of the Human Rights Act, so Part 1A, even if we refer to in a
kind of remedial sense, is really just the substantive provisions which establish
how it is that the Human Rights Act applies to public bodies. | won'’t bore you,
Your Honours, but | have access in the materials to how it was that Part 1A

came into being, or the background to it was.

But you'll see in section 20J that the parts — so Part 1A applies only in relation
to an act or omission of a person or body referred to in section 3, and there
again explicitly you’ve got reference to the legislative branch of the Government
of New Zealand, picking up on the language of section 3(a) of the New Zealand
Bill of Rights Act.

You'll see — if you go to 20L — acts or omissions in breach of this part. An act
or omission in relation to which this part applies including an enactment is in
breach of this part if it is inconsistent with section 19 of the New Zealand Bill of
Rights Act 1990.
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So | say there’s again a reflection — | think the word that was used earlier was
interchangeability. | think Your Honour the Chief Justice might have put to the
learned Solicitor that really isn’t “breach” and “inconsistency” really used in a
kind of an interchangeable sort of a way, and in my submission yes, that’s what

you see expressed here in section 20L.

And you’ll see that in subsection (2) of 20L for the purposes of subsection (1)
an act or omission — obviously including an enactment — is inconsistent with
section 19 if the act or omission limits the right to freedom from discrimination
affirmed by that section and is not, hence why | was red-penning the order
earlier, is not rather than cannot — is not under section 5 of the New Zealand
Bill of Rights Act 1990 a justified limitation on that right.

To avoid doubt, subsection (1) and (2) apply in relation to an act or omission
even if it is authorised or required by an enactment. So in my submission it's

clear that the reach of Part 1A —

ELIAS CJ:

Sorry, enacted in?

MR BUTLER:
This was enacted in 2001, so all of these were inserted. If you go to page — do

you see the Part 1A inserted on 1 January?

ELIAS CJ:
Yes, that’s fine. Thank you.

MR BUTLER:
And then we go to the later provisions in the Act, which are in the bundle. That’s

section 921 and 92J in particular.

WILLIAM YOUNG J:
Whereabouts in the bundle are they?
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MR BUTLER:

Tab 1 of the Human Rights Commission bundle, so that’s the blue bundle.

ELIAS CJ:
Sorry, what tab?

MR BUTLER:
Tab 1.

GLAZEBROOK J:

Is that different from what’s in the Crown?

MR BUTLER:

| think I've got more in there so that’s why | chose to go there.

GLAZEBROOK J:

Yes, that's fine. It doesn’t matter.

MR BUTLER:

Okay. So just for context of the provisions I’'m going to take you to shortly, if
you look at the contents page of the Human Rights Act 1993 or the index or
whatever one wants to call it, so that's page 5 of the statute book. Part 3, so
we’re heading to Part 3, which is where this provision stands. Goto tab 1, small

page number, page 5, Part 3.

ELIAS CJ:

I'm not sure that we have Part 3.

ELLEN FRANCE J:
We don’t have the analysis of Part 3.
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MR BUTLER:

All right. Your Honours will have to take it from me that the heading to Part 3,
which this provision appears in, says “resolution of disputes about compliance
with Part 1A and Part 2,” so that’s the heading to the part within which these

provisions are to be found.

GLAZEBROOK J:

So resolution of compliance?

MR BUTLER:

Yes, resolution of disputes about compliance.

GLAZEBROOK J:
Oh, dispute about compliance, thank you.

MR BUTLER:
Yes, with Part 1A and Part 2. And then there’s a subpart — it doesn’t use the
language of subpart — but there’s an italicised heading called “remedies” and

I’m hoping you have got that, at least, at page 74.

ELIAS CJ:
We have got that.

MR BUTLER:
Good. You will see that this remedies section was inserted as part of the
package of reforms that was made in 2001. You see that under the heading of

remedies inserted on 1 January 20027?

ELIAS CJ:
Yes.

MR BUTLER:
And so 92I talks about the remedies that can be granted by the tribunal if it finds

where there’s a breach and then this section — 92I(1) says the section is subject



94

to 92J and 92K, which relate to the only remedy. Again, there’s the important

word “remedy”, so we're starting in a subpart called “remedies”.

ELIAS CJ:
Sorry, I'm getting — it’s fine going through the statute but I'm getting a bit lost at

what the submission is that you’re making to us.

MR BUTLER:

Right. The submission | am trying to make is that, as | apprehend the
Solicitor-General’s case, she says that effective you’re taking to yourself — the
Courts have taken to themselves a power they don’t otherwise have. So what
she’s trying to say is that she used the phrase that we’re at a constitutional
crossroads — so in other words she didn't use the word “constitutional crisis” or
something of that sort, but what she’s suggesting is you’re doing something
really big and what I'm trying to do is I'm trying to contrast that way of looking
at it by saying, no, in our constitutional setting you look at all of the elements,
all of the pieces of the puzzle and part of the piece of the puzzle is what
Parliament itself has contributed to all of this, so I thought, well, I'm going to
take you to the statute. | may as well just touch on one or two of the points so
that | don’t have to come back to the statutory provision again. | want to come
back to a little bit of the background materials to this part and in particular the

declaration of inconsistency.

ELLEN FRANCE J:

But part of the argument is that you need to have this Part 3 because it is a
remedy that’s in issue and you need express approval, Parliamentary approval,
for that.

MR BUTLER:

To which | say no, you don’t. | say that based on Baigent’s Case, for example,
the New Zealand courts have resolved long ago that they don’t actually need
an express Parliamentary allocation or conferral of power to grant remedies.

The question | say that might legitimately be asked is, is a declaration of
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inconsistency a remedy and | say it absolutely is, and | say that Parliament’s
own language supports me in that regard.

GLAZEBROOK J:
It doesn’t have any effect, though, on the individual person, unlike Baigent

damages, which have an obvious monetary effect.

MR BUTLER:

That's correct in that sense, but —

GLAZEBROOK J:
And isn’t that one of the points that’s being made against you that if that is the

only thing it has no effect whatsoever on the individual’s rights or obligations?

MR BUTLER:

That’s where | disagree, with great respect to my learned friend. | understand
Your Honour’s putting to me the proposition that is being put to me, but that’s
where | take issue, really, with the Solicitor because in fact | say it is a remedy
because while it does not change the way in which ultimately the constellation
of legislation affects the individual, what this remedy does do is it does vindicate
the rights that have been guaranteed to the individual in a manner that is
compatible with the current state of our constitutional system. It says to the
rights holder, “Sorry, we can’t do what they can do overseas and strike down
the legislation, but what we can do is acknowledge and declare a breach of your
rights that has been effected by Parliament.” Allied to that is what
Justice McGrath said in Hansen and has been said in Moonen, and | took you
to similar language in the Foy case in Ireland, about there being a reasonable
constitutional expectation that some action, some response will be taken. So

it's about vindication for the individual in the New Zealand constitutional setting.

ELLEN FRANCE J:
Well, for the individual how does that take it any further than reasoning which

explains why it is that something is inconsistent?
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MR BUTLER:
Well, if | can respond in a very poignant way by these means, first of all, you've
got the form, first of all, you’re allowed to go to Court to seek this ruling. That’s

the first point.

ELIAS CJ:

Otherwise it would be struck out.

MR BUTLER:

Otherwise it would be struck out. So you’re allowed to go to Court.
Being allowed to go to Court and make this claim and succeed in that claim,
that itself is a vindication. “l was right. Yes, my rights were trenched upon.
Under our constitutional system | have to live with that, for the moment.” But in
our constitutional setting that is vindication, that’s the first point. The second
point was the one | talked about earlier in terms of cost consequences and the
like.

GLAZEBROOK J:
Yes, although costs only arise if you're allowed to go to Court in the first place.

So it’s chicken and egg, isn'’t it?

MR BUTLER:

Indeed, exactly. So, you know — yes, it's chicken and egg, itis. But the poignant
point | was going to make was, put it this way: we had a seminar last year down
at university in relation to this general issue, and Professor Rishworth was
advancing an argument in terms of the significance or otherwise of what a
declaration of inconsistency would be. And the point he made, which | say
entirely proves the case for the Commission, is the media and the way the
political people responded to it was they said Mr Taylor had won. Exactly, that’s
exactly right. That citizen had gone to Court, he was allowed to go to Court,
and he was able to show and have the Court agree with, by order, that his rights
had been unjustifiably interfered with. Reasoning lost in a 100-page long

judgment, doesn’t hack it.
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And the last practical point is one | was going to come to later, but let’s raise it
now, is the res judicata point that | think Your Honour the Chief Justice was
having an exchange with my learned friend the Solicitor about in terms of, well,
you know, today, you weren’t casting aspersions obviously on my learned friend
Ms Jagose but saying, well, the Court, you know, the Crown could say today,
“‘Well, we don’t contest it, whatever it is,” but if it doesn’t bind, if it's just merely
reasoning that has no legal effect in terms of saying, “Right, Crown, you had
your chance, you didn’t step up to the plate or you failed to justify, you can’t
come back and do it again,” so it has a res judicata element to it as well, which

goes with it being an order and seen in that way.

So, look, in terms of remedies, Your Honours, all I'd wanted to point out was
the heading to this section, this subpart, is, “Remedies,” you see the language
in 921(1), “remedies”, “It's the only remedy that’s available,” and we see in 921(3)

the nature of the declaration that can be made.

I'd wanted to then come, if | could, to 92J, which talks about the remedy for
enactments in breach of Part 1A, where the Tribunal finds that an enactment is
in breach of Part 1A, the only remedy is the declaration referred to. Then we’ve
got the terms of the declaration, the declaration is that the relevant enactment
is, “Inconsistent with the right to freedom from discrimination affirmed.” And
there’s 92J(4), which | just thought | should touch on briefly. In her written
submissions the Solicitor says 92J(4) supports a view that Parliament only had
in mind that a declaration of inconsistency was available through statutory
recognition, and that, with respect, is not how | read the relevant legislative
history. In fact, if | could take you just at this juncture, within the same volume,
to the select committee report on the Bill, the Human Rights Amendment Bill,
so that’s at tab 7.

O’REGAN J:
Just before you do that, what the point you make about subsection (4), what

are you saying it tells...
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MR BUTLER:
That will hopefully become obvious when | just take you to this select committee
passage. So if you look at page 19, so tab 7, Your Honours, page 19, you see

there’s a heading, “Declarations of inconsistency”?

ELIAS CJ:
Sorry, what tab was it again?

MR BUTLER:

So tab 7 and page 19 of the select committee report. And you see the second
paragraph under the heading, “Declarations of inconsistency,” so it notes that
the, the first paragraph notes that, “If the Tribunal finds that an enactment is in
breach of Part 1A, the only remedy that it may grant is a declaration of
inconsistency.” Then the next paragraph, “Government, Green and ACT
members recommend amending proposed new section 92J to state that
nothing in that section affects remedies available under BORA. The provisions
for declarations of inconsistency may be misinterpreted as a signal the courts
should not extend the practice to other rights. The above amendment should
clarify the issue.” Then it goes that the National party members who are in the
minority on this legislation, are opposed to declarations of inconsistency for
reasons they set out, you see the minority view set out later on in the report.
But | say Sir, coming back to your question as to why do | make reference to it,
| say that that 92J(4) is Parliament clarifying that it was not in the least bit
concerned about the development that had taken place in Moonen and it
wanted to signal to the Courts that you can continue going as you've indicated

you intend to go through the Moonen decision. That's my submission Sir.

O’REGAN J:
It does later on though refer to declarations of inconsistency as an innovation.

MR BUTLER:
Yes, and | think | may even have used that word “innovation” when | was talking
about what the New Zealand Courts have said they’re able to do in order to give

effect to the twin purposes of the New Zealand Bill of Rights Act.
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O’REGAN J:
It goes on to say, “This is quite different from the current position with the

Bill of Rights Act,” this is on page 27 of the same...

MR BUTLER:

Yes, so are we reading the National Party’s declaration of inconsistency?

O’REGAN J:

Is that what it is, is that —

MR BUTLER:

— that’s the minority view I’'m sure?

O’REGAN J:

Yes.

MR BUTLER:
Yes, if you look at page 25 you’ll see the heading “National and ACT minority

views”?

O’REGAN J:

Yes.

MR BUTLER:

So everything you're reading there is the minority view. In view of all context,
Your Honours, of the back and forth that | say is our constitution, recall we go
back to the point, even if we use the word “innovation” Sir, Justice O’Regan that
you’ve latched onto, for want of another term and | don’t mean anything by that,
one of the things our constitutional system that is of interest is that even in the
area of remedies there is an element of back and forth, and call it dialogue, call
it interaction between this place and the place across the road. So, for example,
in the area of say exclusion of evidence, we know that the jurisprudence in that
area, there was change over time in time of the judicial attitude to exclude

evidence and Parliament decided post-Shaheed to enact a regime now through
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section 30, | think that’s right isn’t it, 30 of the Evidence Act, and set down
Parliament’s view as to what should happen in a situation where there’s been
an established breach of the New Zealand Bill of Rights Act. Another example
would be the, | think I've got the title right, the Prisoners’ and Victims’ Claims
Act 2005, | think that’s the right name of it, which deals with compensation
remedies for people who are prisoners and enables, places limits on the
circumstances in which, or considerations to be taken into account when you’ve
got a prisoner in front of you who claims a breach of rights. In other words, my
point is that innovation, Parliamentary response and so on, development on an
incremental basis is just part and parcel of how we do constitutional law,
particularly under the rubric of the New Zealand Bill of Rights Act 1990. Seen
in that wider context what the Courts below did is not some form of constitutional
crossroads. You're not crossing a constitutional rubicon. This remedy is
something which is supported through the statutory recognition of it and is
consonant | say with the overall remedial approach that’s been adopted by the

Courts since the enactment of the Bill of Rights Act in 1990.

ELIAS CJ:
So can you just perhaps indicate to us what topics you particularly want to cover

in your submissions, just so that we can see the direction?

MR BUTLER:

Yes, | can. So I've dealt with the Human Rights Act and the various provisions
that I'd wanted to draw Your Honours’ attention to there, I've referred to the
purpose of BORA. The general point I'm trying to make is that there is
constitutional nuance, we say, that operates here. I'd wanted to come and to
refer, deal with one or two of the practicalities, I'd had a question put to me by
Justice Young in relation to section 9 of the Bill of Rights Act 1688 and how that
would work, and | had thought I'd probably need to say a little but not very much
on Momcilovic, the ability for the Crown to seek a declaration of consistency,
which was a point raised by Your Honour Justice Glazebrook, | thought | should
probably touch on that particular point, I'd want to talk about the very precise
wording of section 4 and the adjudicative nature of the exercise that's involved.

So they were the principal points I'd wanted to come to.
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ELIAS CJ:
Yes, thank you.

MR BUTLER:

| had offered Your Honours the opportunity to be taken to some of the passages
in Baigent, Hansen and so on, | don’t know whether that’'s being helpful or
unhelpful to Your Honours if | do that — | refer to, you know, | do refer to relevant

parts in my —

ELIAS CJ:
We’'re pretty familiar with those cases, Mr Butler, | think you can press on with

your submissions and if we need to we can go to them.

MR BUTLER:
Great, all right. Thank you Your Honour, I'm grateful for that indication. So if |

could talk then a little bit about those practical issues...

WILLIAM YOUNG J:

Sorry, it’s just a question that | suppose 'cos out of some of the material, some
of the points, you’ve made. If you ask the question — do the prisoners have the
right to vote? — you start off with what’s not an unusual problem where you’ve
got one statute that seems to say they do and another statute that seems to
say they don’t, and if you just resolve that in a way that leaves out of
consideration any higher value to the New Zealand Bill of Rights Act, the short
answer is, whether they have a right to vote, that it turns on the way the two
statutes operate together, and if you come up with the answer that the specific
statute prevails and they don’t have a right to vote. Now is that because the
electoral legislation amends, repeals, affects the way in which the New Zealand

Bill of Rights Act operates?

MR BUTLER:
No, | think not. I'm glad Your Honour has raised that, because | had actually
made a little note that | should come back to Your Honour. You posed very

early on a question | may have not correctly captured, but what does “question
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of law” mean in this context was basically the thrust of the point that |

understood Your Honour —

WILLIAM YOUNG J:
Well, | would be inclined to think the question of law is, “Can | vote?” not
intermediate, not as to intermediate elements or intermediate questions that

have to be addressed in terms of reaching the answer to that.

MR BUTLER:

And this is where | think it depends on who the claimant is and | think, and it
comes to back what the nature of a claim is that comes before a Court. So that
Your Honour is right, no doubt there will be some people who would say, “I just
want to know, | want an answer to the following question: if | turn up and try to
register to vote or if | want to register a vote to be a candidate, can I, can the
registrar choose not to register me in what | might call that practical sense, |
want to know can | or can | not?” that is one question that can be asked. But a
separate question, which is what the Bill of Rights turns up, is a separate
question, which namely is, “If, as a result of the interpretation you take the view
that one law says | cannot vote, | have a legal question for you which I'd like
answered: is such a prohibition, is such a ban justified, justifiable, a justifiable
limit on my section 12 right in terms of the New Zealand Bill of Rights Act
1990?” Now that is also a question of law, it is clearly a question of law, there

is a clear legal test, a legal standard that must be met.

WILLIAM YOUNG J:

But one can always identify questions of law in the abstract, like, was Donoghue
v Stevenson [1932] UKHL 100 correctly decided? But | can’tissue proceedings
seeking an answer to that.

MR BUTLER:

No. That's right. But that's where, you see, the language that’s been used —
with great respect to my learned friend — of advisory opinion, might make sense
in the context of that and advise of an academic opinion.
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ELIAS CJ:
But it’s just that if you’re a rights holder, you have an interest in having your

rights recognised.

MR BUTLER:
Correct. Exactly.

ELIAS CJ:

It's just as simple as that.

MR BUTLER:

That’s just what | was about to say. It's as simple as that.

WILLIAM YOUNG J:
What's the effect of section 12? | mean, is it not — has it not been amended?

Has it been revised by the electoral legislation?

MR BUTLER:

No, and that's where | —

ELIAS CJ:

Are you suggesting implied repeal?

WILLIAM YOUNG J:
No, I'm just wondering whether it has or not. We have two statutory provisions

that were inconsistent.

MR BUTLER:

That's correct. That's why — it was when Your Honour posed that question that
you’ve now gone on to articulate is exactly the very one you would have thought
after studying this for 28 years | would have thought about it before. But the
point you make is a very good one be