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CIVIL APPEAL

MR COOKE QC:
May it please the Court. | appear with Mr Joseph and Ms Gattey for
Mr Taylor.

ELIAS CJ:
Thank you Mr Cooke.

SOLICITOR-GENERAL.:
E nga Kaiwhakawa o Te Koti Mana Nui, ténd koutou, Your Honours | appear
with Mr Rishworth and Mr Perkins.

ELIAS CJ:

Thank you Madam Solicitor.

MR FRANCOIS:
May it please Your Honours. Mr Francois for the first and second appellants.

ELIAS CJ:

Thank you Mr Francois. Mr Cooke?

MR COOKE QC:

Two fundamental strengths of the New Zealand constitution arise in this
appeal. The first is flexibility that our constitution adapts over time to meet the
needs of the nation. Those developments usually are initiated by the
legislature, or initiated by them, but also involve the courts who identify and
clarify questions when they arise, and | guess the enactment of the
New Zealand Bill of Rights Act 1990 is an example of that in the sense that
the legislature enacted that legislation. The courts then interpreted and

clarified its effect and meaning and took incremental steps itself, for example,



in the development of the Baigent remedies, and potentially the question of
the declarations of inconsistency. In that way, the law has developed in

accordance with our constitutional traditions.

The second related concept is one | really just foreshadowed. It is that this
occurs through what can be described as the dialogue between the branches
of Government, that is part of that flexibility, and again the example I've given
is an illustration of that. The enactment of the Bill of Rights Act, the Court’s
interpretation of it, the development of Baigent damages, and potentially
declarations of inconsistency are an example of a dialogue between the

branches of Government.

The provisions of the Electoral Act and those it entrenched certain of its
provisions give rise, in my submission, to both of those matters. What is in
issue is the meaning and effect of the provisions of our electoral law including
the entrenchment provision, and there are perhaps four notable features of
those provisions that can be highlighted from the outset. The first is that
whilst we’re dealing with the 1993 Act, what we’re really dealing with was what
was carried over from the 1956 Act, and the 1956 Act was really pioneering
legislation in the building of nationhood. Pioneering although not necessarily
fully developed or mature or sophisticated in its conceptions and where there
was a degree of uncertainty about what was being done but where
nevertheless the general thrust of what Parliament was seeking to achieve in
that pioneering legislation was apparent. The interesting thing about that,
apart from that pioneering sense, if we go back to the concept of the dialogue
in terms of the entrenchment provisions it has now taken 60 years for the
Court to join the conversation. The provisions that were entrenched in the
1956 Act and then carried over to the 1993 Act haven't really been brought to
the Court to ascertain what the full effect and meaning of that entrenchment

actually is.

ELIAS CJ:
Which is surprising that ambiguity was identified in them before enactment of
the 1993 Act.



MR COOKE QC:

Yes, but there’s been this latent ambiguity or uncertainty about what the real
effect of what was being done is, that’s been carried through and only now are
the Courts being invited to join the conversation. So that’s the first notable
feature. The second is | think important, the 1993 Act, as for the 1956 Act, the
1993 Act was passed unanimously. So Parliament unanimously agreed to the

entrenchment provisions and the extent of the electoral law at that time.

The third striking feature, as all these features sort of make public lawyers’
pulse quicken, but the third striking feature is that these provisions are only
singularly entrenched. Presumably that was with ultimate recognition to the
sovereignty of Parliament. Parliament can always in the end enact the laws
when it desires. But the effect of single entrenchment is that it must directly
confront what it is doing. It must directly confront whether what it is proposing
is inconsistent with an entrenched provision, and if necessary if it still wishes
to proceed with that measure, to then amend the entrenchment provision to

allow to do it by an ordinary majority.

ELIAS CJ:
Subsection (2).

MR COOKE QC:

That’s correct. And the fourth striking feature is the identification of what is,
and what is not entrenched involves the location of a dividing line, and that is
because some but not all of the aspects of voter eligibility are entrenched. So
in the end the difficult question of dividing line is inherently there and always

has been since 1956, and on that question of the dividing line —

ELIAS CJ:

Well if there is a dividing line, and | know that you're not arguing that there
isn’t a dividing line, but | have to flag by my way of thinking that almost gives
the game away because how is the Court to, what’'s the compass for the Court

in picking its way through the provisions.



MR COOKE QC:
| understand the issue and that’s obviously something I'll have to come to.

But my point at this point is to say that that difficulty has always been there.

ELIAS CJ:
Well it’s identified in the Parliamentary materials. It's probably highlighted in

the report of the Electoral Commission too.

MR COOKE QC:
It is. It's also, to take it an even more basic level, is apparent from the

language of the provision.

ELIAS CJ:

Yes.

MR COOKE QC:

So it’s inherently there.

ELIAS CJ:
Well that’s probably the first start isn’t it, the language.

MR COOKE QC:

And given that inherent difficulty with it on its text, let alone the wider
materials, it cannot be controversial to say that the legislation is interpreted
given its text and in light of its purpose, and consistently with fundamental
rights so far as the wording allows. That shouldn’t be a controversial

submission.

ELIAS CJ:
What's your, what purpose do you say entrenchment has, or you’re going to

come on and deal with it?

MR COOKE QC:
| can deal with that briefly now because | think the purpose is, that Parliament

was seeking to entrench or protect those things that were regarded as



fundamental to the electoral system. | don’t think it needs to be more
elaborately developed than that. That is the purpose of the entrenchment

provision.

In terms of what | just said earlier about interpreting legislation and my text
and purpose, and in light of fundamental rights as far as the wording allows,
we do have this issue about whether the entrenchment that applies to the
entrenchment provision, which I'll come to, but it shouldn’t be as a general
proposition, that shouldn’t be regarded as controversial, text, purpose and
consistently with rights so far as the wording allows.

Now then looking at what we've got at here, the starting point in my
submission is the Electoral Act 1993 does enact the right to vote. Even at the
that level we have a somewhat subtle technical point than my learned friend’s
submissions that the right to vote was instantiated, not generated, by the
Electoral Act but in my submission the right to vote is established by the Act
and it is encapsulated primarily in section 74 but section 74 in light of section
60, and perhaps | can invite Your Honours to go to the provisions, and going
to the Ngaronoa bundle of authorities, volume 1, behind tab 4, we've got

excerpts from the Electoral Act and if you look firstly at section 60.

ELIAS CJ:
Sorry, bundle, this is at tab 3?

MR COOKE QC:

Tab 4. So section 60 is optimistically titled, “Who may vote,” but within
section 60 what you see is the continued reference to the person to being
qualified to register as an elector. So under the legislative scheme being one
of the registered electors is necessary to understand who may vote. So you
need to go to who the registered electors are by going to section 74.
Section 74 contains, in my submission, in subsection (1) the fundamental
right. We have the words, “Subject to the provisions of this Act,” which is
something I'll come back to, but then the meaningful expression, “Every adult

person is qualified to be registered as an elector.” Then we have on the



balance of section 74 what we described, as Your Honours will be aware, the
machinery or regulatory provisions. But it's that expression, “every adult
person is qualified to be registered as an elector,” that we say that the right to
vote is encapsulated, and interestingly it is encapsulated in a way that’s
consistent with the New Zealand Bill of Rights Act right. You'll see that behind
tab 5 of the same bundle, the Bill of Rights Act, section 12, “Electoral rights,
every New Zealand citizen who is of or over the age of 18 years has the right
to vote.” So that encapsulation in section 74 of the right to vote, definition of
adult person being the person of 18 years of age, is consistent with a
New Zealand Bill of Rights Act right.

ELIAS CJ:
Well it channels it, doesn't it, because it sets up additional qualifications from

every person and it is also subject to the provisions of this Act.

MR COOKE QC:

Yes. Just to foreshadow the subject of the provisions of this Act’s importance,
those are two types of provisions, the ones as Your Honour has just identified
in section 74 and elsewhere, which we say regulate that right, but also the
entrenchment provision. So it's those two sets of provisions that this is

subject to.

ELIAS CJ:
Sorry, you say subject to this Act is to be interpreted in the light of the

entrenchment.

MR COOKE QC:
I’'m saying that one of the things that it's subject to is the entrenchment

provision.

ELIAS CJ:

| see, yes.



MR COOKE QC:

So it cuts both ways. In some ways the ambiguity that we wrestle with, the
dividing line, is in those words subject to the provisions of this Act, because
the provisions that are subject to are both what | call the machinery provisions

and the entrenchment provision.

ELIAS CJ:
Well and also the exception provisions and section 80 which have always

been there.

MR COOKE QC:

Yes. Your Honour we’ll come to this question about whether they’re
exceptions or regulation and whether there’s a meaningful identification of the
difference between the two, that might be the dividing line question. But the
importance for this purpose is to identify that the New Zealand Act does
establish the right to vote by saying that everyone becomes vested with that

right when they become adults as defined.

ELIAS CJ:
If.

MR COOKE QC:

Yes, when they become adults as defined.

ELIAS CJ:
No, if and then there’s a lot of matters that indicate, that you say are detail in

your argument.

MR COOKE QC:

Yes.

ELIAS CJ:

If they’re New Zealand residents and citizens and so on.



MR COOKE QC:

Yes, and obviously | need to address those, the meaning and effect of those
qualifications but for the moment I'm just establishing that we do have in
the Act the right to vote once you’ve attained the age of 18 years, and any
doubt about that should be interpreted in light of the fundamental rights
including the New Zealand Bill of Rights Act, the rights-consistent
interpretation, there can't be any doubt about section, the Bill of Rights Act
biting on that question because we’re not dealing with the entrenchment
provision at this stage. But the fundamental right to vote is encapsulated by
reference to obtaining adulthood as defined.

So the next question is what the meaning and effect of the entrenchment
provision in section 268 is and so if we turn to 268 we get the identification of
what are called the reserved provisions, or we call it the entrenched
provisions, but these are the provisions that are protected by special
procedure. A special procedure that makes it more difficult for them to
change unless the procedure itself is amended. It protects them in the sense
that any challenge to the substance of those rights has to be directly
confronted. And in interpreting section 268 our submission is that it
encapsulates entrenchment in a way that corresponds to the fundamental
right in section 74 I've just described. So in the section we're dealing with,
section 268(1)(e) the first point is it refers first to section 74. Section 74 being

the place which actually contains, in my submission, the fundamental right.

Secondly, it mirrors how section 74 does so encapsulate the right to vote and
that does say by describing that all persons who turn 18 become entitled to be
registered as electors. Now | guess that could have been expressed in even
clearer language. It could have said after listing 74, 3(1), 60(f), so far as those
provisions prescribe that every person may vote on attaining the age of
18 years, but that is what it says in different words, and the words that I've just
described are the words that will be consistent with the right as encapsulated

in the New Zealand Bill of Rights Act and elsewhere as a fundamental right.
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ELIAS CJ:
Well | find it very difficult to understand why it isn’t also fundamental that
electors be New Zealand citizens or New Zealand residents. So it's this

dividing line that you are trying to establish that | find difficult to understand.

MR COOKE QC:

| will come to it, | know | keep on promising, but | will come to that. But all at
the moment I’'m doing is establishing that the Act does establish the right to
vote and does protect the right to vote in the entrenchment provision. So my
rewording of subsection (e) so far as those provisions prescribed, that every
person may vote on attaining the age of 18 years, | hope responds to the
challenge my learned friends to identify the more rights-consistent wording of

the provision.

The third point to note is that the end of subsection (e) expressly refers to the
right to vote. So it talks about persons qualified to be registered as electors or
to vote. Now my learned friends say that that is only there by reference to
members — because of the members of the military who have to be given a

special position.

ELIAS CJ:
Well because they are given a right to vote by section 60. So that's why the

argument is that there is a specific reference to vote.

MR COOKE QC:

But in my submission the idea of being entitled to be a registered elector is
synonymous to having the right to vote in terms of establishing the
fundamental rights, not just members of the military gaining the right to vote.
So this provision does entrench, protect the right to vote, not just to people in
the military, but all people who obtain it under the Act’s provisions. And as we
say in our submissions, the right to vote is inextricably interlinked with the age
of entittlement as a matter of logic. That’s how the right to vote is expressed in
these provisions. You can't protect the age of entitlement without protecting

the right that you acquire when you turn that age. They're logically
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inseparable. It's important that this is the Parliament’s chosen means of
expressing the right to vote in a manner, in my submission, that is consistent
with fundamental rights because it captures the concept of the universal and
equal suffrage. We all know to our detriment that age is universal, it applies to
every person. It's the chosen qualifier that is equal and universal, and that is
why the Crown’s argument that these provisions do not entrench the right to

vote, can't be right.

ELIAS CJ:

Can | just ask you, under the 1956 Act, is section 99 presumably that's the
right of those serving overseas to vote, because it's the equivalent provision,
is that in exactly the same terms as section 60? We don’t have that in this
bundle.

MR COOKE QC:

I’'m sorry, | can't recall.

ELIAS CJ:

That’s all right, perhaps you can come back to that at some stage.

MR COOKE QC:

So we then need to test the implication of the submissions I've just been
making in the context of the Act and ask this question. If Parliament sought to
amend section 60, that's the one that says who may vote, by an ordinary
majority, that introduced a provision that said only people aged 20 could
actually cast a vote, that, in my submission, would clearly be inconsistent with
the right that is set out in section 74 and which is entrenched by section 268,
and that seems clear from text, purpose, let alone doing so, interpreting these

provisions in light of the presumptions.

So the real question, and it's the question Your Honour the Chief Justice has
asked me now really twice, the real question arises from the fact that
Parliament has protected some but not all of the conditions for being a
registered elector. So there is a line drawing exercise, and | think we
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established by the section 60 example that you can't change the age at which
you cast a vote in another provision in a way that would be consistent with the
protection, and | say other measures of that kind would do so as well. If
Parliament by ordinary legislation sought to say that only men could cast a
vote, that would be inconsistent with the protected right of all 18 year olds to
vote. As Parliament has formulated the right to vote, the right for universal

suffrage.

Equally, a provision that prohibited certain racial or ethnic groups from voting,
no Maori could cast a vote, or no Chinese could cast a vote. That could not
be done by ordinary amendment to section 60 without obviously engaging the
protected right in section 74 as entrenched in section 268. Again, that would
be clear from text and purpose, let alone text and purpose in light of the
mandate to interpret these provisions consistently with fundamental rights as

far as the wording allows.

ELIAS CJ:
And reintroduction of a property qualification was mentioned in the debates,
yes. So that would operate, you’d have to say, as implied repeal contrary to

section 268(2), if it was an amendment to another provision.

MR COOKE QC:
| prefer it described as simple inconsistency. An implied repeal is a very
technical way describing it.

ELIAS CJ:

Well (2) is a protection against repeal or amendment, so you have to get to
that and similarly you have to say that something inconsistent in section 80,
the introduction of a restriction would be, would trench on what you say is the

essential entrenched provision in 268.

MR COOKE QC:
Yes, | prefer the concept of inconsistency in King Salmon [2014] NZSC 40,
[2014] 1 NZLR 673 authority for that. Your Honours might recall the
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Privy Council case Bribery Commissioner v Ranasinghe [1965] AC 172 (PC)
which was the, and in that —

ELIAS CJ:

Yes, Ceylonese, and the Bribery Commissioners.

MR COOKE QC:
Ceylonese, Bribery Commission, so all these cases that you’re taught at

university —

ELIAS CJ:

Yes, lovely to see.

MR COOKE QC:
Finally we get the opportunity to... but that was an inconsistency case, so that

was the establishment of a —

ELIAS CJ:

It was a constitution though, wasn't it?

MR COOKE QC:
Yes but —

ELIAS CJ:
So it’s invalidity you’re talking about there but here you have to ground it in the
terms of section 268(2) don’t you, because what you’re contending for is the

correct manner and form hasn’t been followed.

MR COOKE QC.:
Yes.

ELIAS CJ:

So you have to show...
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MR COOKE QC:
Well I'm not yet sure that anything is going to turn on this idea of describing as
inconsistency or implied repeal or, but let me just, I'll pass up McGee

Parliamentary Practice.

GLAZEBROOK J:

This is very much the effect of the entrenchment provision, because if you can
impliedly repeal it not only by ordinary majority of actually repealing it, but by
having an inconsistent provision, there’s not much point in having

entrenchment.

MR COOKE QC:
No, that’s right. | don’t want to get too side-tracked on the difference between
implied repeal and the invalidity of inconsistency, because they may just be

different words for describing the same thing.

ELIAS CJ:

Well are you worried about implied repeal because anything inconsistent
could be said to be impliedly repealing subsection (2). Is that a problem
with...

MR COOKE QC:

I’'m not sure that it is a problem at the moment but it's that kind of thing. |
mean McGee, I've just passed up, on page 455 and under the heading
“‘Reserved Provision” the second paragraph, “A proposal for the amendment
of one of the reserved provisions is understood to as including any provision
extending or restricting the application of such a provision.” And amendment

in inverted commas.

ELLEN FRANCE J:
On your approach if section 74 was changed so that you had to get a natural
born New Zealand citizen in order to be able to vote, that wouldn’t be affected

by the intention of the provision?
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MR COOKE QC:

It probably isn't. One of the things about the line drawing exercise, it's
difficult, is of course when | identified that there is a need to draw a line | then
obviously in the submission get asked well when do you draw it in all these
cases and there are other difficult issues about the mental capacity provisions

in section 8, so they’re all quite —

ELLEN FRANCE J:
Well the reason for focusing on citizenship is because the right in section 12 is

for every New Zealand citizen, isn'’t it?

MR COOKE QC:
So in that sense make it only naturally born citizens is a qualification of that
right, then the question becomes, in my submission, is that qualification

reasonably justified in a fair and democratic society. Now | answered before —

GLAZEBROOK J:
Is that the question though, because it might be and so might a restriction on
prisoner voting, but isn’t the argument yes they might be justified but you have

to do it by a higher majority than you would otherwise.

MR COOKE QC:

Yes.

GLAZEBROOK J:

So is that even, do we care because in fact they can have a provision that is
not justified in a fair and democratic society as long as they have a 75%
majority, and as long as they don’t care about being inconsistent with the Bill
of Rights.

MR COOKE QC:
That is true but only to a point because the difficulty we have, and I'll keep on
saying this, the difficulty that arises from what Parliament has given us, is that

there is a line drawing difficulty.
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ELIAS CJ:
Or an interpretation difficulty which —

MR COOKE QC:

| mean there’s an interpretation difficulty —

ELIAS CJ:
Yes.

GLAZEBROOK J:

So why is there a line drawing difficulty?

MR COOKE QC:
Because as | say it establishes that everyone attaining 18 gets the right to

vote, subject to the provisions of this Act, which include —

ELIAS CJ:
Section 80.

MR COOKE QC:

Section 80 but also the entrenchment provision.

GLAZEBROOK J:

So the line drawing is really the only thing entrenched is the universal right to
vote at 18, and the line drawing is the question of what actually encompasses,
is that...

MR COOKE QC:
Yes and what is permissibly enacted by ordinary legislation.

ELLEN FRANCE J:
Well it seems to me a bit odd that if that was so that citizenship would be

included in what you describe as regulation.
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ELIAS CJ:
Or detail.

ELLEN FRANCE J:
Or detail.

MR COOKE QC:

Well, and | was about to come on to say, | initially responded to Your Honour
by saying yes natural born citizens probably all right but actually there may be
a genuine question about that. Whether that is actually a qualification of the

right rather than its regulation.

ELIAS CJ:

Which is really why you have to start with the question of what's the policy of
entrenchment, and you answered that in terms of what is fundamental to the
electoral order. Well what’s been put to you is one would have thought the

right of citizens to vote is pretty fundamental.

MR COOKE QC:

Yes.

ELIAS CJ:
Or indeed identifying who can vote, which is what section 74 does, which is

why | suppose | don’t understand giving away the game.

MR COOKE QC:
Well one of the things about arguing in this case is there are many different

ways of trying to put —

ELIAS CJ:
Yes, | understand that, and it doesn’t mean that there isn’'t a Bill of Rights

argument. We’re only concerned with entrenchment.
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MR COOKE QC:

Yes, and the implication of that, single entrenchment also, so the implication
of that, that Parliament can always ultimately do this, it's just a question of
whether they have to appreciate that this intrudes on what the previous
Parliament universally said was fundamental in our electoral system, and
should only be changed by either special majority or if a decision is made to
change that entrenchment provision. So again the questions I've been given
are saying well where is this dividing line, and citizenship has been raised as
a good question in terms of the dividing line, and what | am seeking to say, all
| need to do in this case is persuade the Court that the prisoner voting ban is
on the wrong side of the line. There are difficult questions about what else is

on the wrong side of the line and —

ELLEN FRANCE J:

Well it just seems to me odd that the distinction would be made in that way if
the entrenchment provision is as broad as you say. | mean | don’t understand
why the logic of your argument isn’t that all of section 74 is covered by the

entrenchment provision.

MR COOKE QC:
Well that is why reference to how, what the fundamental right is as interpreted
internationally is important. Even the International Covenant articulates the

right in terms of the right arising without unreasonable restriction.

ELIAS CJ:

But we're not really, | mean | know it's background, we’re not really directly
applying the International Covenant here, or section 12 of the New Zealand
Bill of Rights Act, we are trying to ascertain the meaning of the entrenchment

provision.

MR COOKE QC:
Yes, and it is a different rubric in which we ask these questions but
nevertheless the same issues that the international materials throw up, are

relevant to our interpretation question. Perhaps | can illustrate it by going to
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the decision of the European Court of Human Rights in Hirst v United
Kingdom (No 2) [2005] ECHR 681, (2006) 42 EHRR 41, because | think that
identifies this issue, and that's in Mr Taylor's bundle of authorities behind
tab 2. The passage | wanted to draw Your Honours’ attention to is really on
page 11 beginning at paragraph 60 of the judgment. So you’ll see in
paragraph 60 it refers to the right in the European Convention, Article 3,

Protocol No 1, makes the point that they are not absolute.

ELIAS CJ:

Sorry, where are you at, just tell me again?

MR COOKE QC:
It's behind tab 2 of Mr Taylor’s authorities, page 11, paragraph 60.

ELIAS CJ:
Thank you.

MR COOKE QC:

And you see in paragraph 60 at the top, “There is room for implied limitations
and contracting states must be allowed a margin of appreciation in this
sphere.” Then there’s debate about the breadth of the margin, which is really
what Your Honour has been putting to me, then at the end of the paragraph:
“There are numerous ways of organising and running electoral systems and a
wealth of differences, inter alia, in historical development, cultural diversity
and political thought within Europe, which is for each contracting state to
mould into their own democratic vision.” The Court is there as a last resort: “it
has to satisfy itself that the conditions do not curtail the rights in question to

such an extent as to impair their very essence.”

ELIAS CJ:
But this is all directed at whether section 80 and the prisoner voting exclusion

complies with section 12 of the New Zealand Bill of Rights Act.
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MR COOKE QC:

It isn’t solely addressed to that question. It's also directed to the question of
how do we make sense of what Parliament has done in section 74, 268 in
enacting and protecting the right of all 18 year olds to vote subject to this Act.
So it helps in that line drawing exercise just as much because we should
interpret our legislation in a manner consistent with fundamental rights as far
as the wording allows, and there is an overt interpretation question thrown up
by these provisions. Where does one, where can one change in a manner

that’s not inconsistent with the protected right.

ELLEN FRANCE J:

Well it seems to me in relation to that in your, the distinction you seek to draw
between regulating and abrogating, that that’'s your element when you're
talking about justification and that’s the context in which the European Court
makes its observation in Hirst because they’re talking about the margin of
appreciation and then in the Canadian case to which you refer, the remarks
that you rely on are also in the context of talking about is this a justified limit
under section 1 of the Charter because there the breach was accepted, so |
just struggle to see how that distinction that you want us to draw is helpful or

quite —

ELIAS CJ:
Or is helped by this analysis.

ELLEN FRANCE J:

Mmm.

MR COOKE QC:
Well because we have to decide where the dividing line is in our Electoral Act.

ELIAS CJ:
Well do we have to really because if the correct interpretation of section 74 is

that subject to this Act means subject to other provisions in the Act, such as
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section 80, why do we need to decide the point of ambiguity about
interpretation of section 268.

MR COOKE QC:

Well if Your Honour means by that that those words mean that Parliament by
an ordinary majority could amend section 60 and say that you have to be 20
before you cast a vote, or you have to be a man, or you have to be of a
particular racial group, it seems to me that those examples illustrate that those
are provisions that are inconsistent with what Parliament must have meant in

entrenching the right of all 18 year olds to be registered electors.

ELIAS CJ:

Well | would understand that argument if you were saying that the whole of
section 74 was entrenched, but you're not. You're saying only the age is
entrenched. And that carries as baggage into it all — I'm not sure what you're
saying, you’re not saying all New Zealanders because you say, or all citizens

or all residents, because you say that's a matter of administration or detail.

MR COOKE QC:

| say that there must be a level of measure that is permissibly done, that
would not require the special majority. If, for example, you wanted to add in a
provision that said that everyone had to present identification when they
registered as elector, or voted, that would seem to me to be a provision that
wouldn’t be inconsistent with the right as encapsulated by Parliament. Now |
appreciate that in section 80 in particular, and section 74, you have conditions

that are more profound than that.

ELIAS CJ:

More substantive than that.

MR COOKE QC:
More substantive, that’s true, and one way of responding to my argument is
Your Honour the Chief Justice to say well actually Mr Cooke’s argument goes

further, it's not just the voter provision that would intrude against the right as
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encapsulated, but others as well, and | guess one of the issues is, when the
1993 Parliament put these measures in place, it did so by a unanimous act.
So to the extent to which there are restrictions on the right to vote, they have

been implemented unanimously, that is by the special majority.

WILLIAM YOUNG J:
And couldn’t be released, couldn’t be loosened other than by a special

majority.

MR COOKE QC:
That would be the argument, and | was putting the alternative, but there is —

WILLIAM YOUNG J:

Sorry, so what do you say about that?

MR COOKE QC:

| agree, that was the one thing that wasn't, it may well have been that they
realised in 2010 that they were doing something inconsistent with the
Bill of Rights Act, but what they didn’t address was that they were dealing with

something that a unanimous Parliament had established in 1993.

ELIAS CJ:
So the section 80 restrictions as enacted in 1993 do not fall foul of the

entrenchment provision, but any amendment —

MR COOKE QC:

Yes.

ELIAS CJ:

Well is it any amendment to them?

MR COOKE QC:
Well this goes to whether Your Honours are attracted to my idea that there are

some that do not intrude.
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ELIAS CJ:

Well say what the “some” are, or say what the some that do intrude are?

MR COOKE QC:
Well | don’t need to.

ELIAS CJ:
Like race and things like that?

MR COOKE QC:

Yes.

ELIAS CJ:

Or property qualification.

MR COOKE QC:

Yes.

ELIAS CJ:
So you have to import where from, from the, from New Zealand’s

constitutional history some substantive values.

MR COOKE QC:
Text, purpose and right of fundamental rights and | guess you add to that

always context to —

GLAZEBROOK J:

You would say that you look at it in terms of what the right is, and because it's
not an absolute right there are some justified limitations on that right. Now
that, without buying into the argument whether section 5 overrides the right or
is a qualification on the right. We just assume for these purposes that
whatever is the limit of the right, and presumably the limit of the right would be
if you are not capable of exercising the democratic right because of being
mentally unwell or any of those matters then that would be not necessarily a

justified limitation on the right, but actually a qualification on the right.
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MR COOKE QC:
Implied limitation on the right —

ELIAS CJ:
But hang on, justification is irrelevant to the argument you’ve come to the
Court on because you've come to the Court on whether the correct manner

and form has been followed in terms of enactment.

MR COOKE QC:

But the relevance of justification is important in the interpretive exercise to
work out what does and doesn’t have to comply with that provision, because
we’ve established in the Act that there is a fundamental right to vote of 18
year olds, and we’ve then seen that there are conditions that are associated

with that. We’ve got to work out where that dividing line is.

ELIAS CJ:
So you’re inviting the Court to say what is a reasonable, what's the

reasonable scope of the right and that is entrenched, is that it?

MR COOKE QC:
That’'s one way of describing the argument, and all | need to do for this
purpose is demonstrate that a prisoner voting ban is outside anything that

could be demonstrably justified.

ELLEN FRANCE J:
What if it was a different prisoner voting ban? | mean if it was one that, like
the previous one kicking in after three years for example.

MR COOKE QC:

Well that one was introduced by a unanimous Parliament.

ELLEN FRANCE J:
That may be so but that’s not answering the question. On your approach this

sort of, what’'s entrenched shifts.
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MR COOKE QC:

What is entrenched doesn’t have a bright line but that's the problem that
Parliament created. There is no bright line here. We’ve just got to try and
make sense of what Parliament has given us. What Parliament has given us
IS not a provision that makes it absolutely clear what, who gets the right and
when it is qualified and when the supermajority must be followed. We've got
to do our best to make this work in a way that is consistent with fundamental
rights. Text, purpose and fundamental rights, and for my purpose all | need to
persuade the Court of is that there is no justification for a prisoner voting ban
that involves anything in the nature of the due regulation, legitimate regulation
of a right to vote, that might be argued to be outside the entrenchment. That’s
all as far as | need to go in this case, and | appreciate there are some difficult
guestions about other potential qualifications like precisely when could you
qualify a citizen’s right to vote in a way that doesn’t require the majority, the

supermajority to be ascertained.

WILLIAM YOUNG J:
Can | just come back. The 1993 Act precluded, disqualified prisoners serving

sentences of three years or more.

MR COOKE QC.:
Yes.

WILLIAM YOUNG J:
On your argument that could not have been repealed except by a qualified

majority?

MR COOKE QC:
Yes. And that is what has happened here.

WILLIAM YOUNG J:
So it would not be possible to say all prisoners could vote, other than by

gualified majority.
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MR COOKE QC:

Unless you amend the entrenchment provision. This conversation drew out of
Hirst, can | just complete what | was referring to there in that paragraph 62
there’s the reference to the conditions imposed, and I'm reading from about
half way down 62, “In particular, any conditions imposed must not thwart the
free expression of the people in the choice of the legislature” — in other words,
they must reflect, or not run counter to, the concern to maintain the integrity
and effectiveness of an electoral procedure aimed at identifying the will of the
people through universal suffrage. And then down at the end, “Any departure
from the principle of universal suffrage risks undermining the democratic
validity of the legislature thus elected and the laws is promulgates. Exclusion
of any groups or categories of the general population must accordingly be

reconcilable with the underlying purposes.”

Then they go on to say, and I'm going on to page 17, paragraph 82, why
prisoner voting bans are outside of that margin of appreciation, and 82 in the
middle, “The provision imposed a blanket restriction on all convicted prisoners
in prison. It applies automatically to such prisoners, irrespective of the length
of their sentence, and irrespective of the nature or gravity of their offence...
Such a general, automatic and indiscriminate restriction on a vitally important
Convention right must be seen as falling outside any acceptable margin of

appreciation, however wide that margin might be, and as being incompatible.”

So equally, when we are trying to make sense of our provision, and trying to
make sense of what measures do require Parliament to directly address what
they are doing, | say the prisoner voting ban measures are of that quality, and
because of our constitution, and we only have a single entrenchment
provision, what that means is that when Parliament considers such measures,
of the kind they enacted in 2010, they must own it. They must realise that this
actually is outside the proper limits, and if they’re going to impose it, it is
inconsistent with what a unanimous Parliament decided in 1993, and if they're
going to try and pursue it, notwithstanding they don’'t have the requisite

majority, they must pass an amendment to the entrenchment provision.
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ELIAS CJ:

Well that’'s sort of adapting and expanding the view that Parliament must
squarely confront things in terms of the Bill of Rights Act but the other
perspective is that this manner and form restriction is quite extraordinary in
our constitutional arrangements and therefore some care needs to be taken

about expanding it.

MR COOKE QC:

Well expanding is the question isn't it.

ELIAS CJ:
Well you're inviting us to expand it because you're inviting us to decide what is

essential.

MR COOKE QC:

Yes but | don’t, with respect, describe that as expansion.

ELIAS CJ:
Right.

GLAZEBROOK J:

I's contraction because it actually says 74’s entrenched, | suppose.

MR COOKE QC:

And even just putting aside the wording, we do know the Parliament in 1956
and the Parliament in 1993 were, albeit in an initial — perhaps unsophisticated
way were trying to lay down what was truly fundamental in our electoral
system, and we do know that word may encapsulated the right to vote, which
they did do so. They did do so by reference to universal suffrage concepts.
Everyone who acquires the age of 18 may vote. We do know also that they
recognised conditions of that but they imposed that by a universal vote of
Parliament. So whether you call that expansion or contraction I'm not sure
that helps you wrestle with this issue because it seems to me that this is just

the job that Parliament has given the Court. Trying to make sense of what
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Parliament has done, recognising it was intended to be fundamental, in a way
that is consistent not just with the text and the purpose of it, but which gives
effect to fundamental human rights as far as their wording allows. All | need
to do is persuade Your Honours of an available meaning and | would have
thought, with respect, that the argument, it must at least put forward an
available meaning of the provisions, and in the dialogue that we have
between Court and legislature, because Parliament has always been
sovereign, the issue will then just need to be addressed by Parliament again.
Recognising that the Parliament of 2010 sought to do something without
recognising the significance of the vote of the, universal vote of Parliament in
1993.

Seeing what provisions are on the other side of the line, | accept that there are
legitimate issues, not just citizenship as Your Honour Justice France
mentioned, but also the question about those in section 80 who are identified
as having mental capacity issues, that might be seen as a legitimate

regulation of the right because it is a capacity issue.

ELIAS CJ:
It is all, | can't remember, | thought it was just those who were convicted of

criminal offences, or have | got that wrong. Sorry, which section?

MR COOKE QC:

Section 80, “Disqualifications for registration.” So we have a list of 80(1)(a), if
you’re outside, you're a citizen but you’re outside of New Zealand within the
last three years. Permanent resident who's outside for 12 months. Then in
(c) you get all the mental capacity issues, | think you can describe them as.
Then you get in (d) the provision that we’re focusing on, and then there’s (e),
there’s the Corrupt Practices List, so someone can get on the Corrupt
Practices List if they commit a corrupt practice during an election or that’s the
main way of doing it, but also if there are other corrupt practices they engage
in, and | guess if | was trying to address each of these in terms of
demonstrably justified, it would say that it would appear that those do not have

the capacity because of mental issues, that seems to be demonstrably
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justified and also the corrupt practices issue, because it protects the integrity
of the modality, and that’'s another way of describing it. That the majority of
the Supreme Court in Sauvé v Attorney-General of Canada 2002 SCC 68,
[2002] 3 SCR 519 talked about the legitimacy of regulating the modality of the
exercise of the right to vote as opposed to disqualifying categories of the

community.

There are other issues that have been raised in the, perhaps more technical
issues that have been raised in the argument that | might now address.
The first one is that the Bill of Rights Act rights are not engaged at all on the
entrenchment provision, and there are two really, two inter-related reasons
why it's said that that is so. The first is that the entrenchment provision is a
procedural not a substantive provision. So you can’t read it in a more
rights-consistent way, and then secondly, if it's interpreted as we say, it's
capable of being rights-limiting, because it would prevent the repeal of a
measure that was an unjustified limit on the right such as a prisoner voting
ban. In a sense that is a suggestion of a human rights own goal in terms of
our approach. In a sense those two provisions are, those two arguments are

inherently inter-related.

Just on the first of those ideas, my submission is that a procedural provision is
more rights-consistent if it creates a greater procedural protection for an
underlying right, and that doesn’'t seem, with respect, to be a controversial
proposition, and that, with respect, would especially be so with a single
entrenchment provision, which ultimately involves limits on fundamental rights
being directly confronted. So in my submission it's different from the kind of
issue that arose in the Terranova Homes & Care Ltd v Service and Food
Workers Union Nga Ringa Tota Inc [2014] NZCA 516, [2015] 2 NZLR 437
case that was relied on by the Court of Appeal. There is a rights-consistent
interpretation of the entrenchment provision if it creates a better stronger
procedural protection for those underlying rights. And as | say, that is not a

human rights own goal —
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ELIAS CJ:

Well you could also say it is not necessarily the rights consistency motivation
but maybe the introduction of the entrenchment provision itself can't be seen
as simply procedural because it is to protect important values in the electoral

system.

MR COOKE QC:

Yes, so that must have been the policy behind it, to protect what was
fundamental. So identifying properly what is to be regarded as fundamental,
therefore protected, must engage the Bill of Rights. Itis, as | say in the written
submissions, | see this as a somewhat technical argument in the sense that
even if the Bill of Rights wasn’t engaged the interpretation of a domestic law
consistently with legal international obligations and just generally the
presumption that we do apply the law in a manner that’s consistent with what
is fundamental as far as possible seemed to me to get you to the same point
anyway, and the argument that the Bill of Rights Act wasn’t engaged, has the
air of the austerity of tabulated legalism, which is something | was going to

make sure | mentioned in submissions at some point. | confess —

ELLEN FRANCE J:

Well in relation to the tabulated legalism, if one’s looking at the straight words
of 268, and you look at that section as a whole, | mean | understand your
argument about the right being broader, but the pattern does seem to be, to
refer to the section and then to the things within the section that are protected.

MR COOKE QC:

| can see that pattern.

ELLEN FRANCE J:
But your approach wouldn't really give any, you would require reading that

more broadly, wouldn't you?

ELIAS CJ:
Only for (e).
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ELLEN FRANCE J:

Yes, well that's my point | suppose, not very well made.

MR COOKE QC:

Well | won’t accuse Your Honour of the austerity of tabulated legalism but
more substantively | don’t think the alternative formulation | have for (e) was
dramatically controversial so far as those provisions provide that all persons
attaining 18 years of age may vote. That doesn’t seem to me to be a
particularly controversial formulation of that, and that’s why it's consistent to

do so.

ELLEN FRANCE J:
Well you are saying, aren’t you, section 74 insofar as it creates the right to

vote.

MR COOKE QC:
Which is what is said. I'll read the actual wording in the section, “74... so far

as those provisions prescribe.”

ELLEN FRANCE J:
18 years.

MR COOKE QC:
“18 years as the minimum age for persons qualified to be registered as

electors or to vote.”

ELLEN FRANCE J:

Yes but you're separating out that latter part, aren’t you?

MR COOKE QC:

Well | really don’t think so. This is where, | don’t see how you can say people
when they obtain 18 years old, get the right to vote and not also protect that
right. What is it you get when you’re 18, the right to vote. That’s what’s been

protected. It's impossible to protect the age and not the entitlement. That
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isn’t the question. That can’t be the question. They’re inextricably interlinked
those two ideas. The only question is the qualifications —

ELIAS CJ:
But it isn’'t an entitlement anyway, even on the face of section 74 because of

the requirements of residency and citizenship.

MR COOKE QC:

| accept that there are, that’s why | say the real issue is the conditions not the
idea that subsection (e) doesn’t protect the right of 18 year olds to vote. The
real question is what is a legitimate limitation on that as a matter of statutory
interpretation of these provisions. Or how do we make sense of the idea, that
Parliament said that we are going to regard as fundamental the idea that all
18 year olds may be the registered electors, but also at the same time saying
there are these conditions associated with that franchise. How do we make
sense of that, and the submission I'm putting to the Court is simply that there
are some measures that do not reflect either what Parliament did in 1993, that
would be a simple way of doing it, that’s really what His Honour Justice Young
has put to me, that’'s a simple level of the argument, but that is what was
decided, or the alternative view that there are some measures that might still
be done that don’t require the supermajority. But there are some that
definitely do and that is to remove the right to vote from particular people, isn’'t
dealing with a modality of franchise. Is it within the margin of appreciation
described in Hirst, modality described in Sauvé. It is taking away a

fundamental right recognised by the Parliament in 1993.

GLAZEBROOK J:
Well isn’t another way of putting this that it would be in breach of the
entrenchment provision to remove the right to vote from people who are 18 on

the basis of say a property qualification which was something referred to.

MR COOKE QC:
Yes. Orlsay—
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GLAZEBROOK J:
Because you still have the right to vote at 18, you just have to have an added
restriction. | know you say the prisoners, I'm just trying to keep away from

that at the moment, because —

MR COOKE QC:

Yes, | would say that that was seeking to enact inconsistently with what
Parliament must have meant, and I've used the other examples of gender,
race, the idea that those aren’t protected should be shocking, and that must
have been what was behind what Parliament in 1956 and 1993 had in mind.
It may not have been particularly sophisticated, but they must have had in
mind that there is a fundamental thing here. That everyone who turns 18 are
the electors of our Parliament, and that there will be some things that will be
done that are just not consistent with that. Take away property qualification,
racial qualification, gender qualification, anything that identifies a category of
person, that's what the European Court of Human Rights in Hirst zeroed in on.
When you're zeroing in on a group of people and disqualifying them, that’s
when there’s an issue about the proper interpretation of what Parliament is
permitted to do in the sense of the European Convention and the Canadian
Constitution, and what we in New Zealand must accept what Parliament has

identified as something that requires a particular procedure to deal with.

ELLEN FRANCE J:
Well we do disqualify categories of person because we do disqualify those

who haven't resided continuously in New Zealand for the requisite period.

MR COOKE QC:

Yes, and those were enacted by a universal vote of Parliament.

ELLEN FRANCE J:
But you say they’re not entrenched. Your argument entails saying that they're
not entrenched, so it doesn’t matter.
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MR COOKE QC:

Well my argument has two levels. The first is the one that Your Honour
Justice Young put which is that the limits were universally agreed by
Parliament in 1993, and there’s my alternative approach, which is to say that
back, the way that Parliament has done it is not clear, because they've
established the fundamental right of 18 year olds, then qualified it, we've got
to work out where the line of legitimate qualification lies, and on that view, Ill
end up repeating myself, but that is where you can look to the international
material about dividing line on the right to vote and when it's legitimately
regulated. Whether modality is properly addressed. Where there is the
margin of appreciation. That is where that material is helpful in trying to
understand what our Parliament must have contemplated could be done

without supermajority and what needed supermajority to implement.

ELLEN FRANCE J:
But in the New Zealand context, in our Bill of Rights, we have protected

citizenship.

MR COOKE QC:
We have.

ELLEN FRANCE J:
So in that sense we have adopted an approach that's different in some

respects from some of the international jurisprudence.

MR COOKE QC:

Well as the European Court said in Hirst that there is a, each country has its
own history and its own way of dealing with rights and there is a margin for
appreciation for dealing with that, and we’ve chosen in our Bill of Rights Act to
talk about citizenship. In the White Paper it immediate said, and perhaps it
would be helpful to go to that, there would be legitimate regulation around that
right. If | can take Your Honours to the Taylor bundle of authorities. If we look
at the White Paper behind tab 6, and of course at that stage they were

contemplating an entrenched Bill of Rights. But on page 78 of the
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White Paper, that’'s paragraph 10.52, “Permissible limitations under Article 3
would doubtless include such usual requirements as voter registration and
reasonable residence tests. These are commonplace provisions in democratic
societies. Again, their detailed regulation is properly left to Parliament in the
ordinary way.” That is, it's the very nature of this kind of right, the electoral
right, that it is subject to implicit metes and bounds. It's almost like the right in
the Bill of Rights on reasonable search and seizure. There is, within the
concept of voting rights, a recognition that you have to — because you do have
to regulate the modality of the exercise of voting. It's just part and parcel of
voting. It is an administrative process for this, the members of a community
going to places and fill in forms and put them in boxes or do it electronically. It
is inherently something that is administered or regulated. So there are some
things, as the Supreme Court in Sauvé called it, that involve the regulation of
a modality. But there are on the other side of the line things that don’t involve
the due regulation of the modality, but involve removal, abrogating the right.
the Supreme Court in Sauvé, the European Court in Hirst, the South African
Constitutional Court in August v Electoral Commission [1999] 3 SALR 1
(SACC), said prisoner voting bans is on the other side of a line, and | guess
what was important about what the Constitutional Court said in August is that
it focused on this idea of being a person. That being a person carries with it a
badge of dignity. Everybody counts. It is inherent in the nature of being
recognised as a person in the community. That is why measures that remove
that from a category of person first raise an issue about whether they could be
demonstrably justified, and second in our system raise an issue as to whether
it is consistent with what Parliament protected in 1993 as a right vested in
everyone who attains 18, using the same idea of being a person of universal

suffrage.

The next technical issue | wished to address was the relevance of the 1986 —

GLAZEBROOK J:
Well you had two limbs to that. The fact that entrenched the repeal of
matters. Did you want to specifically say anything about that or is that

covered by Justice Young's point that if it's modality, of course you can
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because it's just modality, and if it isn’t justified so there is an entrenchment
on the right then there’s nothing that entrenches it. Because effectively the
only things that protect it specifically are those things that are fundamental to
the right to vote, and logically if something goes against that right then it can
be amended by a subsequent Parliament, or is there some other answer you
had?

MR COOKE QC:

I’m not sure | entirely follow the question.

GLAZEBROOK J:
Well do you want to just tell us — you had a second limb.

MR COOKE QC:
Did 1? I'd forgotten.

GLAZEBROOK J:
The second limb was that —

MR COOKE QC:

Oh yes. This is what | was, there are two aspects of this argument. There’s
the one that really Justice Young put to me, which was the idea that you can
to one side this distinction I've drawn between abrogating and regulating and
just say Parliament in 1993 unanimously decided what the limits on the right
to vote actually were, and you can't change that without the supermajority, or
amending the provision. Then, that's as | understood what was put to me,
and | think the Chief Justice in a sense also put that to me. That's one way

of —

GLAZEBROOK J:
Well | thought it was also if in fact Parliament decided later that it wasn’t a
justified limit to have any prisoner voting restrictions at all could those

provisions, assuming they were still there, about the, or whatever they were,
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the three years’ imprisonment or whatever it was, would they be caught by the

entrenchment provision. That’s how | understood his question.

MR COOKE QC:

Yes, and | answered that question, yes they would be —

GLAZEBROOK J:

And why was that, if in fact they weren'’t justified limitations in the first place.

MR COOKE QC:
Well this was accepting Justice Young’s proposition that you can put to one
side that justified limit regulation versus abrogation idea, and just say the

conditions.

GLAZEBROOK J:
Okay, | understand that.

MR COOKE QC:
Now there have been reference to two of the ideas contained in the 1986
Royal Commission and perhaps | can just draw Your Honour’s attention to the

part | referred to which —

ELIAS CJ:

Sorry, is this the second point you wanted to...

MR COOKE QC:

Yes.

ELIAS CJ:
And what’s the point, sorry?

MR COOKE QC:
The point is that in a sense the one that Your Honour the Chief Justice has
put to me, that this question about the scope of what is protected has always

been there and was recognised in 1993. My learned friend’s counterpoint is



38

to say, well they didn’t change the law as a consequence of this report, and |
say that doesn’t matter because what the Royal Commission recognises there

already, and where in the Taylor bundle of authorities, behind tab 7.

ELIAS CJ:

This is about the legal force.

MR COOKE QC:

And paragraph 9.187, which is on page 291, and | guess to some extent this
goes to some of the questions about purpose, but you see in 9.187, “The
argument for enhanced protection being required by law is that these matters
are the most important of those in the electoral system and that they should
be given the greatest protection on the face of the statute. The legislation can
also mark out a very important limit on majoritarian power. It can give
symbolic and actual significance to the principle of the protection of minority
rights. On the other hand, it could be difficult to draw the line between those
matters which should be subject to this more complicated and more expensive
process, and those which can be dealt with through the process of agreement

between the major parties in the House.”

Then at the end of that paragraph, “We consider that certain matters should
stay with the good sense and good judgment of the political leaders and the
importance of conventional restraints in our constitutional system should be

emphasised.”

Then if you go back to page 289, at paragraph 9.178, you'll see the context in
which this debate about entrenchment is raised. At the beginning of 9.178,
and there’s a reference to — sorry | should go back to 9.177 which lists the

entrenched provisions.

ELIAS CJ:

Well at least so far as age is concerned.
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MR COOKE QC:

Yes. then if you go on to 9.178 in the middle of that, “Because of the close
connection between the right to vote and the right to be a candidate, the
present distinction can be questioned. (That comment assumes, contrary to
parliamentary practice that not only the voting age but also the right to vote is
entrenched by the present provisions; the effect of the working of s 189 is not
clear.)” Section 189 being the 1956 Act provision. So what the Royal
Commission is saying it's not just age but the right to vote is entrenched. So
my learned friend’s come back on that and say, but the Royal Commission
recommended that all the criteria in section 74 be entrenched and that wasn’t

implemented.

ELIAS CJ:

Was there a specific recommendation to that effect?

MR COOKE QC:

Well there’s a supplementary bundle —

ELIAS CJ:
Oh | see it, if you look at page 292 there is a recommendation, the elements

of the right to vote.

MR COOKE QC:

Yes. So in the end what they recommended —

ELIAS CJ:

All they did was repeat what was in the...

MR COOKE QC:

They just kept the status quo, but they kept the status quo in the context of
this Royal Commission saying it's not just the age but the right to vote which is
entrenched, and that means Parliament in 1993 just, this conversation
between the judicial and legislative branch, just meant it was going to be an

interesting conversation as soon as it got to the Courts because we, the
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Courts, are going to have to then make sense of what was being done. |
guess, as | say, there are two ways of doing that. One is saying that in effect
the unanimous Parliament entrenched all the matters that are protected, or
the alternative that I've put which is that there are some that can be
legitimately considered as part of the modality, the regulation of the right to
vote as described by the Supreme Court.

The third of my technical points is one | think I've already addressed which is
that because the prisoner voting ban provision is implemented through an
amendment of section 80, rather than an amendment of section 74, it is valid,
and | think I've already addressed that in questions and answers with the
Chief Justice by reference to the Ranasinghe case, that passage from
McGee, and actually Her Honour Justice Ellis in the High Court in this
proceeding on the interim relief decision, recognizing that you don’t actually
have to expressly amend the provision in question to offend the entrenchment
provision if in substance you are undermining it and | guess that’s illustrated
best by the idea you couldn’t change section 60 by saying only 20 year olds
can actually cast a vote, when they’re obviously acting inconsistently with a

right in section 74 which was entrenched by section 268.

The next point that | wanted to address is just to be clear about what the
appellants seek and the effect of what it seeks, that may seek. Although with
respect it's not very clear on the pleadings, it is nevertheless clear from the
way this proceeding has developed, and that's most clearly articulated by
Justice Fogarty in the High Court in paragraph 10 of that judgment, was a
declaration the 2010 Act was invalid and of no effect, and | think that’s, for
Your Honour’'s reference it's in case on appeal, volume 1, tab 6 at 119.
Justice Fogarty articulated that in paragraph 10 and as | understand the

procedural course of this, this really became clearly articulated particularly —

ELIAS CJ:

Sorry what was the paragraph reference to his judgment?
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MR COOKE QC:

Paragraph 10 in his judgment explaining that's what the challenge was about.
Mr Francois can correct what the procedural course was but | think the
argument about the entrenchment provision became most clearly put in the
interim relief argument, that became the focus of that interim relief application,
and then the proceeding has continued without an express amendment of the

pleadings to identify that.

ELIAS CJ:

So what’s your position?

MR COOKE QC:

That we seek a declaration that the 2010 Act was invalid and of no effect.

GLAZEBROOK J:
And what follows from that?

MR COOKE QC:

That would mean that the provisions of the 1993 Act as enacted would govern
the position. If it helps, and that's the provision that has a prisoner voting
restriction for those who are serving sentences of three years or more,
preventative detention or life imprisonment, | think it was, if it helps | do have
copies of the 1993 Act as enacted, if that would help the Court?

ELIAS CJ:
Yes, I'd like that, thank you.

MR COOKE QC:

| haven't given the whole Act, of course, but | think I've given all the provisions
that are materially in issue. So just so we’re clear about this it may be helpful
just to go through to particularly section 80 as enacted in 1993, which is
essentially the same. There are some wording changes to what is now
section 80(1)(d), the provision that was enacted unanimously was a person

who is under a sentence of life, imprisonment for life, sentence of preventative
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detention, sentence of imprisonment for a term of three years or more, is
being detained in a penal institution. So the effect of the declaration here
would be the 2010 amendment to that provision would be ultra vires for not
having complied with the special procedure. It may just help to briefly address

the history of prisoner voting bans so Your Honours understand that —

ELIAS CJ:

I’'m just thinking about the form of the order. We’re not used to manner and
form provisions. I'm just trying to think what would the, in Trethowan,
for example, because that was a manner and form case considered, but
against the context of the Australian constitution | guess it was invalidity that

was the consequence there.

MR COOKE QC:

| think also ultra vires is the language that’s been used to describe —

ELIAS CJ:

They like ultra vires in Australia, yes.

MR COOKE QC:
They do, but it's outside the authority which is —

GLAZEBROOK J.

Well is outside the authority or is it something that’s just passed and actually
applicable but should have been passed in a different way. | mean the reason
I’'m asking is the obvious sort of difficulty that there’s been elections which

have been conducted in accordance with the provision as passed.

MR COOKE QC:

Yes.
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GLAZEBROOK J:
And so that’s the basis of the question but also partly the basis of the question
is if we're effectively saying it's invalid, then you’re overruling Parliament,

which is after all sovereign to pass what it likes.

MR COOKE QC:
Well whether you are or not is a moot question because what you're seeking

todois —

ELIAS CJ:

You're giving effect.

MR COOKE QC:

Giving effect to what Parliament actually said was required in 1993.

GLAZEBROOK J:
Procedurally that’s right. | suppose | just need a bit more assistance on that
and especially in terms of what that means in respect of elections that have

already been conducted.

MR COOKE QC:

Yes, well that’s the second question. The first one, another way of putting it is
that the 2010 Act wasn’t a valid act of Parliament at all because it didn’t
comply with the machinery necessary for it to be an act of Parliament. That

Parliament had laid down itself.

WILLIAM YOUNG J:
Is that the statute somehow or other got into the statute book which the

Speaker had, which the Governor-General hadn’t given the assent to.

MR COOKE QC:
Yes, yes.
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ELLEN FRANCE J:
It does seem to be just assumed that that would be the response of the Court,
so all of the earlier arguments that one was brought up on seem to have

disappeared.

MR COOKE QC:

And that may just be the reality of the position. That thinking about this has
moved on from saying that this is something a Court should not do.
For example, in Jackson, the House of Lords didn’t say well we can't entertain
the idea that that was an invalid act. It looked into the question of whether it
was a valid act or not to make a decision as part of, regarded as part of the

constitutional function of the Court to decide what is law in effect.

ELIAS CJ:

| suppose the, admittedly enacted at a different time when the 1852
constitution had passed, you know, before the Statute of Westminster, but the
Declaratory Judgments Act does use the language of invalidity but whether...

yes.

MR COOKE QC:

The only thing I'd say about this is let’'s not get diverted by the austerity of
tabulated legalism. If the Act was not passed by the process that Parliament
itself had said must be followed, there can't be any constitutional sin in a
Court saying so. That is, after all, the Court’s constitutional function. Neither
is it an offence against Parliamentary sovereignty because the Court in doing
so is ultimately doing so because of what the 1993 Parliament said, and in
recognition that the Parliament can always do what it wishes to do under a

single entrenchment.

GLAZEBROOK J:
But that can only apply because it’s in legislation. It couldn’t apply if it was in

standing orders in terms of procedure could it?
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MR COOKE QC.:
| guess —

GLAZEBROOK J:
I mean | just want to know the limit of this, or what you’re saying the limit is. |

mean | can understand Parliament passed that as legislation.

MR COOKE QC:

Yes.

GLAZEBROOK J:
It set itself that, so it has itself decided it’s invalid if it's done elsewhere, well at
least on an interpretative basis, but looking into how legislation has been

passed...

MR COOKE QC:

| think that’s what Her Honour Justice France was really raising that with me in
another way. | think it's recognised. There were debates about whether this
intruded against the privilege of Parliament, going into this, but | think it's
become clear that it's not because we’re not going into the proceedings of
Parliament in that sense. We're going to the validity of the Act by the very
thing that Parliament said must be done.

ELIAS CJ:

And anyway, there are manner and form precedents, | would have thought.

MR COOKE QC:
Yes and | rely on those —

ELIAS CJ:

Have you really finished your submissions now Mr Cooke?

GLAZEBROOK J:
I need to have the answer about the elections that have already gone, which |

think you were coming to Mr Cooke.
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MR COOKE QC:
And | haven't quite finished my submissions but I'm very close to finishing my

submissions.

ELIAS CJ:
Well can you answer Justice Glazebrook and then indicate what you still want

to cover.

MR COOKE QC:

What | still want to cover is just, | wanted to go through the timeline of prisoner
voting bans, which won’t take me very long at all, and then | want to effectively
finish with a summary of what we are suggesting is not constitutionally

dramatic. So that would only take me five or so, 10 minutes.

ELIAS CJ:
Yes, thank you. Do you want to answer Justice Glazebrook now or after the

morning adjournment?

MR COOKE QC:

Perhaps | can answer that after the adjournment.

ELIAS CJ:
All right. We'll take the morning adjournment now thank you.

COURT ADJOURNS: 11.30 AM
COURT RESUMES: 11.48 AM

ELIAS CJ:
Yes, thank you Mr Cooke.

MR COOKE QC:
So first to return to Your Honour Justice Glazebrook’s question about the
elections that have been held under the previous law that we’re seeking to say

was invalidly enacted. The answer to that is there is the prescribed procedure
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in the Electoral Act to how you would question the result of an election. So
under section 229, sorry | don’t think we have these provisions in the bundle,
but under section 229, of Part 8 of the Act, Electoral petitions, “No election
and no return to the House of Representatives shall be questioned except by
a petition complaining of an unlawful election or unlawful return (in this Act
referred to as election petition) presented in accordance with this Part.” So in
other words you can only contest the outcome of any election by this process,
and that process has a time limit in section 231. It has to be presented within

28 days after the commission has —

ELIAS CJ:

Section 231, do we have —

MR COOKE QC:
No unfortunately | don’t think we have these provisions in the bundle.
Section 231. So that requires the petition to be presented within 28 days of

the day on which the commission has publicly notified the result of the poll.

ELIAS CJ:
But does this come within that. Is this a petition?

MR COOKE QC:

| think if you go back to 229, “No election and no return to the House of
Representatives shall be questioned except by a petition.” So in other words,
and you can understand this, that there’s a finite period of time where the
guestions of the election can be legitimately put in doubt. There’s a process
for doing that, there’s a time limit, and after that time limit is followed the
election is deemed to be valid and effective. So with respect it wouldn't have
any implication for the results of previous elections. Even if people were, if
people were held back from voting when they should have voted, that could
be the subject of an electoral petition. In a normal sense, I’'m not talking about
the prisoner voting ban, but someone complained that someone kidnapped
them and prevented them from voting and their vote wasn’t counted that could

be the subject of an electoral petition. But there’s a prescribed process under
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which that must be followed, and the results are deemed they are ineffective,
so there would not be any adverse implications for the results of previous
elections, and that is relating the point | was seeking to make before the

adjournment about the declaration of invalidity we were seeking.

| just wanted to make sure the Court understood the history of prisoner voting
bans. So the 1956 Act, which as | say was passed unanimously, did have a
prisoner voting ban. There were then two pieces of legislation in the 70s that
changed that. In 1975 that was changed so that all, there was no prisoner
voting ban. That was not done by the special majority, that was an ordinary
majority, Parliament passing that Act. There is then the further 1977 Act
putting back in place what had been enacted in 1956. Then we had the 1993
Act passed unanimously with the lifers, preventative detention and three years
or more rule. Then we've had the 2010 — and the 1993 Act was passed
unanimously, and then the 2010 Act in its current term, anyone detained, in

prison, sentenced after 15 December 2010.

O’REGAN J:
The 1977 Act that took it back to what it had been in 1956.

MR COOKE QC:
That’s right.

O’REGAN J:

And it wasn’t unanimous.

MR COOKE QC:

Correct.

O’REGAN J:
But you’re saying in fact both 1975 and 1977 were of no effect, so 1956 had

been in force all along.
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MR COOKE QC:
Yes.

O’REGAN J:
Right.

MR COOKE QC:

One thing we talked about the purpose of those provisions. | think there is an
element of which you can see that there’s a party politics dimension to this.
It's perhaps illustrated by ’75 and ’77, which is why it's so important to have
the universal, the unanimous view of Parliament, as it was in 1956, and then
universally changed in 1993, and we say as part of this constitutional growing
up to understand what all these things means, the 2010 amendment, might
have been done consciously, knowing it involved a contravention of the
Bill of Rights Act right, but didn't grapple with the idea that the previous
Parliament had unanimously cast the right in a different way. So it’s in that

context that we seek the declarations of invalidity.

Which really comes back to my final submission, that what the appellants are
seeking is not constitutionally dramatic, because all that will happen is the
matter will go back to Parliament so that it can directly address the issue.
Whatever it decides can carry the day, if the current Parliament wanted to
remove the prisoner voting ban completely, it can do so, it will have to amend
the entrenchment provision to do so, but it can do so. All that the singularly
entrenched entrenchment provision really requires is for a Parliament to
directly own what it is doing. Alternatively it could be left in the way that the
unanimous Parliament decided in 1993, and | say with respect that that is not
a dramatic request, and by contrast the Crown’s stance is a stark one. It
concedes that New Zealand’s current electoral law is in breach of fundamental
human rights. That concession also effectively means that New Zealand is in
breach of its international obligations in relation to fundamental rights. The
Crown do not seek to justify that stance. No justification, demonstrably
justified, justification is even attempted. Moreover the legislation which

implemented these breaches relate, repeal a provision that had been adopted
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unanimously by Parliament in 1993, and for the reasons we have advanced,
or sought to be protected by a special procedure because of the fundamental
nature of the rights involved. | say in that context the interpretation that the
Crown advances cannot be said to be clear and unambiguous. The one thing
I would have thought that could be agreed by all is that this provision is

ambiguous.

All the appellants seek is an interpretation that is open on the statutory
wording, interpreted in the text, in light of the purpose of protecting what is
fundamental, and in light of fundamental rights so far as the wording allows.
And on that basis we would submit that the appellants’ contention is one that
should find favour with the Court. So unless Your Honours have any further

questions of me, those are the submissions for Mr Taylor.

ELIAS CJ:

Thank you Mr Cooke. Yes Mr Francois.

MR FRANCOIS:

May it please Your Honours. These might be of use. There’s also an opening
statement there Your Honour but I’'m not going to make that unfortunately.
| suffered a concussion on Thursday and | lost a great deal of blood and it

came through my nose so that’s why you probably can’t hear.

ELIAS CJ:
Sorry, yes.

MR FRANCOIS:
So Your Honours I'll turn to the skeleton and the first question there | say is
what is the case about. Well I'm not going to go through the opening

statement, I'm just not in a position to do that.

GLAZEBROOK J:
We’'ll read it so thank you for providing it in writing.
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MR FRANCOIS:
Just another little background. The legislative procedural history of this case,
it's very set out in my written submissions, which are at paragraphs 2 to 3.

Again, | don’t see the point.

ELIAS CJ:

Yes, we’ve read those, yes.

MR FRANCOIS:

Entrenchment, | really, again | don’t see the point in going over what my friend
has said. The Maori appellants agree with that position. In terms of
international standards on prisoner voting rights, again | turn Your Honours’

attention to the full submissions on that.

ELIAS CJ:

Yes.

MR FRANCOIS:

Terranova Homes, again the appellants are in agreement with the third
appellant on that proposition, and therefore the Court below erred in its
interpretation of that case, application of that case. Prescribed by law, that’s
probably a little new so I'll touch on that. Obviously if the 2010 amendment
didn’t go through the correct, or proper manner and form, then we would say
under the Bill of Rights it's not prescribed by law, none of those limitations that
the amendment imposes are prescribed by law because it wasn’t legally

authorised.

The next major section for the Maori appellants is the application of the
Treaty. Is it an aid to interpretation in this case and we submit it is, and it
turns really again a bit like Terranova Homes, on whenever an enactment can
be given a meaning, that's the key phrase for section 6, and we say that

opens the door for the Treaty to act as an aid in that regard.
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ELIAS CJ:
An aid to the Bill of Rights Act standards Mr Francois?

MR FRANCOIS:
Yes. So a treaty, so for example a treaty-consistent meaning supports the
argument that the right to vote is entrenched in the Electoral Act, or more

particularly section 74.

ELIAS CJ:

I's another aid to interpretation?

MR FRANCOIS:

Yes, to support our argument that section — that the right to vote of an adult is
entrenched. Why, because it's consistent with Treaty principles of fair
dealing. It supports or promotes the Maori electoral option, which is very
important for Maori, and the right to self-determination. So in a sense the right
IS just as fundamental to Maori as it is to non-Maori, and the Treaty is of

assistance in that regard.

ELIAS CJ:
Because it impacts not only on the individual votes but also on the number of
Maori seats potentially.

MR FRANCOIS:
Potentially yes, yes, and it does impact on the Maori electoral population

because it is —

ELIAS CJ:

That’s what | mean.

MR FRANCOIS:
Yes, yes, which could affect, depending on really the size of the
disenfranchisement and the fact that it does continue because people don'’t

re-register, so they when they go out, or released back into the community



53

they don’t automatically go onto the electoral roll whereas conversely when
they go in they automatically taken off it. So a lot of them don’t go through the
process of re-registering, either because they don’t know that they have to,
and they front up at an election, and are told well you’re not registered, or they
just don’t go through that process because a lot of people who have come out
of the prison system just don’t go through that process because a lot of people
who have come out of the prison system just don’t have great literacy skills,
that’s just a fact, and there’s been measures to improve that but there’s a long
way to. So yes, in the long term it could affect the number of Maori seats, but
in the short term it does affect the Maori electoral population. Again, there’s a
lot more detail in the written submissions about this but it's really going, it's
just reinforcing the points. If you were to read them more fully you will see

how important the right is to Maori, as a fundamental right.

So the last section, Your Honours, is the argument that the breach, that there
is a breach of the Electoral Commission’s functions in this case by refusing
to — or should | put it this way, to adopt my friend’s statement that there was a
false interpretation by the Attorney-General in the Court below, which has
affected the Electoral Commission by mistake or by oversight, that they have
actually not facilitated the right by going to the prisons and providing polling
booths for not only the remand prisoners, but convicted prisoners, who are
serving less than three years. Now one of the reasons why that’s important is
because the Crown, or as a Crown entity the Electoral Commission cannot
breach any Act or piece of legislation including the Bill of Rights, which is an
ordinary statute, and when it does those actions are deemed invalid by
section 19. So the appellants say there is a breach of section 12 of the Bill of
Rights. The Attorney-General says that there isn’'t a breach, or let me say, the
Solicitor-General says there is not a breach. She says that it's inconsistent
with section 12, but it's not a breach, and | believe that’s probably because if
she concedes it is a breach they have problems in terms of the Crown Entities
Act.

So that, Your Honours, are all the submissions that | have, unless you have

any questions.
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ELIAS CJ:
Thank you Mr Francois. Thank you for your written submissions and for this

additional submission.

SOLICITOR-GENERAL.:

Thank you Your Honours. The Crown submission is that the Courts below
were correct to hold that 268(1)(e) entrenches the voting age and not the
whole section 74 or by implication a number of other provisions as well, and
the appellants appear to accept that now also. But the new argument in this
Court that the reference to 18 years in (1)(e) entrenches in combination with
section 74(1) a right to vote is, in our submission, incoherent and inconsistent
with the scheme and purpose, both of section 268 and the Electoral Act as a
whole. We say for three reasons that the appellants’ approach is wrong.
First of all, and most simply, the text and purpose of section 268, which | will
come to. Secondly, the proposition that buried in the reference the, in my
submission, limiting reference so far as the provisions referred to prescribe
18 years is the minimum age. Buried in that wording is the fundamental right
to vote as a protected and also entrenched right, we say is wrong. We also
say it is wrong to make the distinction the appellants do between abrogation
and regulation, or perhaps regulation of some things and an absolute
protection of fundamental rights. In our submission the appellants’ approach
really is taking the entrenchment provisions in section 268 as a proxy for
giving this Court the power to declare invalid statutes which are inconsistent
with the Bill of Rights Act rights and are not able to be justified in a free and

democratic society. That Marbury v Madison or higher law type argument —

ELIAS CJ:
Well we wouldn’t accede to that. We’re really only seized of the issue as to
whether the Electoral Act has been complied with and with what effect.

So we’re not looking for a Marbury v Madison moment.

SOLICITOR-GENERAL:
In my submission my friend is inviting you to find such a moment, but | accept

Your Honour —
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WILLIAM YOUNG J:
Do you say that if we were of the view that the 2010 amendment did require a

special majority we should, the Act should not be declared to be invalid.

SOLICITOR-GENERAL.:

No Sir. The Crown’s position is that if the manner and form provision
interpreted by this Court has not been met, then the consequence is that the
2010 Act has been invalidly enacted, and has no effect. The reason | referred
to the Marbury v Madison idea is that my learned friend Mr Cooke’s
submissions are very much on the basis that what an entrenchment provision
does is to require Parliament to face what it is doing. Language such as used
in R v Secretary of State for the Home Department, ex parte Simms [1999]
UKHL 33, [2000] 2 AC 115 and the principle of legality, this idea that
Parliaments have to face when it intends to implement or enact inconsistent
legislation. That language was very much part of my learned friend’s oral

address to you today.

ELIAS CJ:
We picked him up on it because it was suggested that this isn’t really a rights
case, although that’s part of the flavouring, it is simply about whether the

