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INTERIM JUDGMENT OF THE COURT

[1] At the hearing of this appeal, all counsel took the position that priority as

between competing applications under the Resource Management Act 1991 for a

finite resource should be determined by a rule. Their submissions were directed to

the question of what that rule should be. The Court now wishes to hear argument on

the prior question of whether priority should be decided by a rule or through the

exercise by consent authorities of a discretion and, if the latter, on what principles

should the discretion be exercised.
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[2] The position of counsel that there should be a rule was consistent with the
judgments of the Court of Appeal in Fleetwing Farms Ltd v Marlborough District
Council* and the High Court in Geotherm Group Ltd v Waikato Regional Council?,
and of both those Courts in the present litigation.® However these authorities are not
binding on this Court.

[3] To ensure that all the available arguments are before it, the Court proposes to
appoint an amicus curiae.

[4] The Registrar is directed to send a copy of this Interim Judgment to the
Attorney-General, and to arrange a one day hearing as soon as possible. If sought,
leave will be granted to the Attorney-General to intervene.
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