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JUDGMENT OF THE COURT 

 

The application to revoke the decision of the Registrar, confirmed by 

McGrath J, not to accept her application for leave to appeal is dismissed. 

____________________________________________________________________ 

 

 

REASONS 

[1] The applicant’s application for leave to appeal to this Court was rejected by 

the Registrar, for want of jurisdiction.  The registrar was acting under s 28(1) of the 

Supreme Court Act 2003.   His decision was confirmed by McGrath J (under s 28(2) 

of the Supreme Court Act 2003).  She has now made a further application to revoke 

the Registrar’s decision and has invoked s 28(3).  

[2] Section 28 of the Supreme Court Act is in these terms: 

28 Interlocutory orders and directions may be made and given by 

one Judge  

(1) In a proceeding before the Supreme Court, any permanent Judge of 

the Court may make any interlocutory orders and give any 

interlocutory directions the Judge thinks fit (other than an order or 



 

 

direction that determines the proceeding or disposes of a question or 

issue that is before the Court in the proceeding). 

(2) Any permanent Judge of the Supreme Court may review a decision 

of the Registrar made within the civil jurisdiction of the Court under 

a power conferred on the Registrar by a rule of Court, and may 

confirm, modify, or revoke that decision as the Judge thinks fit. 

(3) The Judges of the Supreme Court who together have jurisdiction to 

hear and determine a proceeding may— 

(a) discharge or vary an order or direction made or given under 

subsection (1); or 

(b) confirm, modify, or revoke a decision confirmed or modified 

under subsection (2). 

[3] A decision under s 28(3) is to be made by the “Judges of the Supreme Court 

who together have jurisdiction to hear and determine a proceeding”.  The subsection 

has obvious application to decisions made by a single Judge under s 28(1) or (2) 

being reviewed at the subsequent hearing of the substantive appeal.  In such 

circumstances, the Judge who made the decision would probably be involved in the 

exercise (which is why McGrath J has participated in this decision).  We are 

addressing the applicant’s application on the assumption, but without deciding, that 

s 28(3) is available in the present, and rather different, circumstances.  

[4] The applicant challenged in the District Court a decision made by the 

Accident Compensation Corporation and confirmed on review by a reviewer that she 

had unreasonably refused to permit examination and assessment by an occupational 

medicine specialist.
1
  That appeal was dismissed.  An application to the District 

Court for leave to appeal to the High Court was dismissed.
2
  She then applied to the 

High Court for special leave under s 162(3) of the Accident Compensation Act 2001.  

This was refused by Williams J.
3
 

[5] Williams J subsequently refused leave to appeal to the Court of Appeal 

against his leave decision.
4
  This was for jurisdictional reasons, which we will later 

explain.  The applicant then applied unsuccessfully to the Court of Appeal for leave 
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to appeal against the special leave decision of Williams J.  This application too was 

dismissed for want of jurisdiction but the Court went on to hold that leave would 

have been refused in any event.
5
 

[6] The applicant then sought leave to appeal to this Court against the Court of 

Appeal’s leave decision.  It is this application which was rejected by the Registrar for 

want of jurisdiction.  As noted, this rejection was upheld by McGrath J.
6
   

[7] The jurisdictional problems that the applicant faces are as follows: 

(a) Williams J did not grant leave to appeal.  Accordingly, the right of 

appeal to the Court of Appeal conferred by s 163 of the Accident 

Compensation Act 2001 was not engaged.  As well, general rights of 

appeal to the Court of Appeal have been held to not apply to leave 

decisions.  Both points are explained in McCafferty v Accident 

Compensation Corporation.
7
 

(b) Under s 163(4) of the Accident Compensation Act, “[t]he decision of 

the Court of Appeal on any application for leave to appeal, or on an 

appeal … is final.” 

(c) Under ss 7(b) and 8(b) of the Supreme Court Act 2003, this Court 

does not have jurisdiction to hear appeals in relation to decisions 

refusing “leave or special leave to appeal” to either the High Court or 

the Court of Appeal.  

[8] In her application for leave to appeal, the applicant referred to the possibility 

that the decision of Williams J refusing leave to appeal to the High Court was itself 

subject to direct appeal under s 66 of the Judicature Act 1908 in accordance with the 

principles discussed in Siemer v Heron.
8
  This was referred to by the Court of Appeal 

in this way:
9
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We do not consider this is an appropriate case to decide whether Siemer v 

Heron affects the conclusion that there was no jurisdiction.  That is because, 

regardless of the jurisdiction issue, it is plain that the proposed appeal does 

not raise any question of law of the requisite importance. 

The Court went on to conclude that the judgment of Williams J was inevitable. 

[9] It may be that the Court of Appeal could have treated the application for 

leave to appeal as if it were an appeal under s 66 and in this way could have resolved 

the jurisdiction issue just referred to.  But the Court did not do so.  The applicant did 

not file a direct appeal under s 66.  The Court was therefore dealing with an 

application for leave to appeal.  It did so by dismissing the application.  And from 

such a decision there is no right of appeal to this Court. 

[10] Accordingly the application is dismissed. 
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