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JUDGMENT OF THE COURT 

 

The application for leave to appeal is dismissed. 

____________________________________________________________________ 

 

 

REASONS 

[1] Following a Judge-alone trial, the applicant was found guilty of two charges of 

doing indecent acts, the first in respect of X (a girl, then aged 11 or 12) and the second 

in respect of Y (a girl, then aged 6).1   

                                                 
1  R v O’Sullivan [2016] NZDC 25428. 



 

 

[2] The issue in respect of the charge in relation to X was purely factual; the 

allegation being that the applicant had his hand down the back of her clothes while 

masturbating.  The trial Judge concluded that the Crown had proved the alleged 

offending against X had taken place.2  In respect of Y, the findings of fact by the trial 

Judge were that the applicant requested Y to massage him on his leg, foot and neck 

while he was on a couch and that he then asked her to lift up her top.3  It was this last 

element of what happened that satisfied the trial Judge that the applicant’s actions were 

indecent.4  He was sentenced to 11 months’ imprisonment.5  

[3] His appeal against conviction and sentence was dismissed by Dunningham J6 

and his subsequent application for leave to appeal was dismissed by the Court of 

Appeal.7  He now seeks leave to appeal against the Court of Appeal decision. 

[4] This Court does not have jurisdiction to entertain an appeal against the refusal 

by the Court of Appeal of leave to appeal; this by virtue of s 213(3) of the Criminal 

Procedure Act 2011.  

[5] The judgment of the Court of Appeal in this case was delivered before this 

Court delivered its decision in Rowe v R,8 which overturned the decision of the Court 

of Appeal in that case.9  Given that both Dunningham J and the Court of Appeal 

referred to the Court of Appeal’s judgment in Rowe when considering the charge 

against Y, we have considered whether it might be appropriate to grant leave to appeal 

on a leapfrog basis from the judgment of Dunningham J in respect of the conviction 

relating to Y.  Given, however, that the trial Judge drew the critical inference of 

indecency from the externalities of the applicant’s conduct at the time of the offending 

– the request to Y to lift up her top – we do not see the reasoning of the Courts below 

as arguably impeached by the later decision of this Court. 

  

                                                 
2  At [68]. 
3  At [137] and [139]. 
4  At [138]. 
5  R v O’Sullivan [2017] NZDC 8184. 
6  O’Sullivan v R [2017] NZHC 2628. 
7  O’Sullivan v R [2018] NZCA 201 (Williams, Wylie and Thomas JJ). 
8  Rowe v R [2018] NZSC 55, [2018] 1 NZLR 875. 
9  Rowe v R [2017] NZCA 316, [2017] NZAR 1211. 



 

 

[6] Accordingly, leave to appeal is declined. 
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