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JUDGMENT OF THE COURT

The application for leave to appeal is dismissed.

REASONS

[1]  Under the three strikes regime, the first time a person is convicted of a “serious
violent offence™! (a stage-1 offence) the offender is sentenced in the ordinary way but
receives a “first warning” about the operation of the regime.? If the offender is then
convicted of another serious violent offence, that offence counts for the purposes of
the regime as a stage-2 offence. For offending other than murder, the offender is
sentenced in the ordinary way, but if the judge imposes a long-term determinate
sentence of imprisonment, the judge must order that the offender serve the full term
without parole.® The judge must also give a “final warning” about the consequences

of committing a further qualifying offence.* If the offender then commits a further

As defined in s 86A of the Sentencing Act 2002.
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serious violent offence (a stage-3 offence) the High Court must sentence the offender
to the maximum term of imprisonment prescribed for the offence.® The warnings

referred to are given orally but must be “recorded”.®

[2] Sections 86B(4) and 86C(7) of the Sentencing Act require that a written notice
setting out the consequences of committing further serious violent offences (a written
notice of consequences) must be served on an offender convicted of a stage-1 or
stage-2 offence. Those sections do not explicitly provide that liability to second and
third strike consequences only applies where a written notice of consequences was

given in respect of relevant earlier stage-1 or stage-2 offending.

[3] On 15 October 2010, the applicant was sentenced to three and a half years’
imprisonment for aggravated robbery committed in August 2010, a qualifying serious

violent offence.’

[4] On his release, he committed a further aggravated robbery. On 19 November
2014, he was sentenced to four years’ imprisonment to be served without parole.® The
four-year sentence represented a discount to what he would, but for the three strikes
regime, have been sentenced to; this to take into account that he would not be eligible

for parole.’

[5] On his release from this sentence, he committed two more aggravated
robberies. When sentencing him in the High Court, Peters J treated him as a stage-1
offender.!® She concluded that second and third strike consequences applied only if
the earlier strike offences had resulted in both a recorded oral warning and service of
the written notice of consequences.!! She found that there was insufficient evidence

that this had occurred in 2010 and 2014.'2

Section 86D(2). If the offender is convicted of murder as a stage-2 or stage-3 offence, s 86E
applies instead.

Sections 86B(1)—(3) and 86C(1)—(3).
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[6] The Court of Appeal granted leave to appeal on a question of law under s 296
of the Criminal Procedure Act 2011."* Following further evidence, it concluded that:

(a) An oral warning had been given by the sentencing Judge in respect of
the 2010 conviction (and properly recorded as having been given)'* and

a notice of consequences had been served on the applicant.!®

(b) An oral warning had been given in respect of the 2014 conviction (and
properly recorded as having been given)'® and the applicant had signed
a document confirming that he had been served with a notice of

consequences. !’

(©) Second and third strike consequences apply even if a written notice of
consequences had not been served in respect of earlier stage-1 or

stage-2 offending.'®

(d) The High Court Judge was therefore wrong not to treat the applicant as

a third strike offender. '’

The Court, however, chose not to resentence the applicant.?°

[7] The applicant now seeks leave to appeal. He argues that second and third strike
consequences apply only where, in respect of the qualifying convictions, written
notices of consequences were provided, in addition to the recorded oral warnings. He
also argues that there was insufficient evidence for the Court of Appeal to conclude

that the applicant had received both warnings on both occasions.

3 R v Muraahi [2021] NZCA 214 (French, Brown and Clifford IJ) at [4] and [9].
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[8] There have been decisions holding that service of a written notice of
consequences is necessary to trigger second and third strike consequences.?' So it
may be that the applicant’s challenge to this aspect of the Court of Appeal decision is
arguable, although at first blush its analysis of the legislative scheme seems
convincing. It is, however, perfectly clear that oral warnings were given and recorded,
and written notices of consequences served, in respect of his stage-1 and stage-2
convictions. Further, his sentence as a first strike offender in respect of the last set of
offences was not interfered with by the Court of Appeal. As will be apparent, we do
not see the evidential issue raised by the applicant as raising issues warranting

reconsideration in this Court.

[9] For the reasons given, it is not necessary in the interests of justice to hear the
proposed appeal. We do not see the point of law as arising given the findings of fact
of the Court of Appeal and the fact that the applicant was not resentenced.?? As well,

there has plainly been no miscarriage of justice.?
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