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JUDGMENT OF THE COURT

The application for leave to appeal is dismissed.

REASONS

[1] The applicant was found guilty of four charges involving sexual activity with

a child. His appeal against conviction was dismissed by the Court of Appeal® and he

! luliano v R [2021] NZCA 432 (Miller, Thomas and Wylie JJ).
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now seeks leave to appeal to this Court against the Court of Appeal judgment. The

applicant wishes to challenge the decision of the Judge to discharge a juror.

[2] Given the applicant’s state of health and need for regular dialysis, the trial court
could sit only on Mondays, Wednesdays and Fridays. On that basis, the trial was
scheduled to take two weeks. On the Monday of the second week, one of the jurors
(juror 1) was discharged because her husband had taken ill and been admitted to
intensive care. On the same day, another juror, the foreperson (juror 2), advised the
Judge that she had been exposed to the risk of contracting COVID-19. The trial was
adjourned to the Wednesday so that she could be tested. By this stage — that is still on
the Monday — the Crown case had concluded. Unfortunately, the result of juror 2’s
test was not available on the Wednesday. The following Monday was a public holiday.
Faced with the risk that either the juror would test positive or that a negative result
would not be available by the Friday, resulting in the possibility of the trial being
adjourned until the following Wednesday, the Judge discharged juror 2 and continued

the trial with 10 jurors.

[3] Under s 22 of the Juries Act 1981, a Judge may discharge a juror who is
incapable of continuing to perform their duty as a juror. It is not in dispute that it was
open to the Judge to conclude that this was the case with juror 1. Inissue is the Judge’s
conclusion that, “having regard to the interests of justice”, it was appropriate for him
to discharge juror 2. The Judge concluded that it was. The Court of Appeal reviewed
the relevant considerations and held that the Judge’s conclusion was fairly open to
him.?

[4] The proposed appeal is based on a contention not raised in the Court of Appeal
that the Judge should have made inquiries of other jurors as to whether they were
prepared to sit beyond the Friday (and in particular on the Saturday) and the argument

that if juror 2 had remained on the jury a different outcome might have resulted.

[5]  Although itis likely that jury trials will in the future face disruption due to the
current pandemic, the issues raised in relation to the discharge of juror 2 are so

particular to the case at hand that the arguments which the applicant wishes to rely on

2 At[31].



do not raise any question of general or public importance.® There being as well no

appearance of a miscarriage of justice,* the application for leave to appeal is dismissed.
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Senior Courts Act 2016, s 74(2)(a).
4 Section 74(2)(b).
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