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JUDGMENT OF THE COURT 

 
A The application for leave to appeal is dismissed. 
 
B There is no order as to costs.  

____________________________________________________________________ 
 
  



 

 

 
REASONS 

[1] The applicant seeks leave to appeal directly to this Court against a decision of 

the High Court1 dismissing her appeal against a decision of the Family Court granting 

custody of Moana to the first respondents, Mr and Mrs Smith.2  

[2] The applicant has filed her submissions in support of her application and 

applies for a truncated timetable for the filing of submissions from the respondents.  

The respondents oppose that application.  The first respondents seek an extension of 

time to file their submissions to 3 February 2023.  

[3] Section 75 of the Senior Courts Act 2016 provides that this Court must not 

grant leave to appeal from a court other than the Court of Appeal unless exceptional 

circumstances are established.  The applicant submits that this test is satisfied in this 

case because of Moana’s circumstances, including the risk of further alienation from 

her culture as time passes.  It is also submitted that there is urgency due to a social 

work report filed in the Family Court on 7 December relating to truancy and possible 

physical abuse.  There is also a concern raised as to costs.  

[4] We do not consider that the s 75 test is met in this case.3  While we accept that 

cases involving children should be dealt with as expeditiously as possible, this in itself 

does not mean there are exceptional circumstances justifying an application for leave 

to appeal directly to this Court.  Indeed, given the applicant wishes to raise new 

material in the form of the social work report, we consider that the Court of Appeal 

would be best placed to assess this and any other evidence, should it grant leave to 

appeal.4 

 
1  Moana’s Mother v Smith [2022] NZHC 2934 (Cull J) [HC judgment].  
2  Chief Executive of Oranga Tamariki v [Moana’s mother] [2021] NZFC 9089 (Judge Callinicos).  

For exact orders, see at [339]–[344].  We adopt the names of the parties and the child used in the 
HC judgment, above n 1.  

3  Given that the s 75 test is not met, it is better to dismiss the application immediately so that an 
application for leave can be made to the Court of Appeal without delay.  

4  We are not to be taken as expressing any view on whether or not leave should be granted by that 
Court.  



 

 

Result 

[5] The application for leave to appeal is dismissed.  

[6] We reserve leave for the applicant to renew this application should leave to 

appeal be refused by the Court of Appeal.  

[7] There is no order as to costs.  
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