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JUDGMENT OF THE COURT

A There is no order for costs.

B Costs in the courts below should be dealt with by those
courts.

REASONS
Introduction

[1] The majority’s judgment of 23 December 2021 dismissed Mr H’s appeal to this

Court and reserved costs.® The majority found that the challenged instruction,
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instruction A5.30 of the Immigration New Zealand Operational Manual, could be
interpreted as requiring a rational connection between a residence class visa
applicant’s association with an organisation said to have committed gross human rights

abuses and their character. On that basis, it was not unreasonable, unfair or ultra vires.?

Submissions

[2] The Minister of Immigration submits that costs should follow the event in the
normal manner but seeks a reduced costs award of $12,500. No disbursements are
sought. The reduction recognises the fact that Mr H succeeded in obtaining leave over
the Minister’s opposition at an oral leave hearing and that, although the instruction
was held to be valid, this was through an interpretation not initially advanced by the

Minister in written submissions.

[3] Mr H submits that costs should lie where they fall. In his submission the formal
outcome does not fairly reflect either the reality or the intrinsic merits of the situation
or the overall litigation history between these parties. He submits that Immigration
New Zealand has always strongly argued for a broad interpretation of the challenged
instruction. This broad interpretation was rejected by this Court. Further, the majority
judgment identified drafting flaws and suggested “that the instruction should be
redrafted to make it explicit that there has to be a rational connection between the

association with the organisation and the character of an applicant”.’

Our assessment

[4] We accept Mr H’s submission that costs should lie where they fall. The
interpretation of the instruction leading to the dismissal of the appeal was one
suggested by the Court. We agree it is relevant that the Court suggested drafting

changes to make the position clear.

Result

[5] We make no order for costs, which are to lie where they fall.

2 At[32].
3 At[33].



[6] Costs in the courts below should be dealt with by those courts in light of our

judgment in the appeal and this costs judgment.
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