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JUDGMENT OF THE COURT

The application for leave to appeal is dismissed.

REASONS

[1] Mr Day seeks leave to appeal his conviction for rape.

[2] He contends that a miscarriage of justice occurred because the jury were not
given a reliability warning under s 122(1) of the Evidence Act 2006 with respect to

the complainant’s intoxication.

[3] He also contends that the Court of Appeal erred in finding that it was not in the

interests of justice to admit on appeal the expert evidence of Associate Professor
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David Menkes relating to the effects of intoxication on memory.> This latter ground
of appeal we take to be a contention that a miscarriage may have resulted at trial
because evidence of that kind was admissible there and might have made a difference,

but was not called.

[4]  With respect to the reliability direction, the Court of Appeal followed its
previous decisions which have held that a s 122 warning “is not necessary where the
issue of reliability is squarely before the jury” as in this case.? The Court considered
the jury would not have been materially assisted in its assessment of the evidence by
such a warning when reliability was clearly at issue. The trial Judge had taken the jury
“carefully through the issues”.® The Court also considered a s 122 warning in this case
risked being interpreted by the jury as an indication as to how they ought to decide the

case.*

[5] With respect to Associate Professor Menkes’ evidence, the proposition appears
to be that it was possible the complainant was aware and capable of consent but unable
by reason of gross intoxication to recall having done so, and expert evidence might
have assisted the jury to understand the phenomenon of memory blackouts.
The Court of Appeal rejected this contention, following Chetty v R, which stands for
the proposition that the effects of alcohol intoxication on memory are generally within
a juror’s experience.’ It concluded that the evidence was not admissible because it
would not assist the jury, and it added that the evidence was not consistent with the

defence case at trial.®

[6] At trial the complainant said that she passed out and awoke to find Mr Day
having intercourse with her; she tried to push him off but he continued for several
minutes. On her account, then, he persisted after she was awake and telling him to
stop. The Crown contended that she was incapable of consent and he must have, or
ought to have, known that. Mr Day’s primary case was that her evidence was

untruthful; other evidence showed she was not so intoxicated as to be incapable of
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consent, and she was in fact a conscious and active participant throughout.
But counsel also argued that she was unreliable by reason of her intoxication and

admitted lack of memory. The trial Judge treated that as a question of fact for the jury.

[7] The proposed grounds of appeal raise no question of general or public
importance, nor is there any reason to think that a substantial miscarriage of justice
may result if leave is declined.” The proposition that the jury needed direction or
expert evidence on the effects of alcohol intoxication does not have sufficient

prospects of success to warrant leave on these facts.®

[8] For these reasons, the application for leave to appeal is dismissed.
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