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CASE HISTORY SYNOPSIS 

This synopsis is provided to assist in understanding the history of the case and the issues to 
be heard by the Court.  It does not represent the views of the panel that will hear the appeal in 
the Supreme Court.   

Background 

The issue to be decided by the Court in this case is whether four Uber drivers are “employees” 
of one or more Uber companies for the purposes of the Employment Relations Act 2000 (ERA).  
Section 6 of the ERA defines an “employee” as someone who is “employed by an employer to 
do any work for hire or reward under a contract of service”.   

When assessing whether an employment relationship exists between two parties, the court is 
required to “determine the real nature of the relationship between them”.  Classification as an 
employee is a prerequisite for access to, among other things, a suite of statutory minimum 
employment entitlements such as minimum wage, holidays and parental leave. 

Uber is the operator of two platform businesses in New Zealand: the “Rides” platform and the 
“Eats” platform.  The first connects members of the public to drivers who are logged in to 
Uber’s “driver app” for the purposes of transportation; the second connects members of the 
public, restaurants and drivers for the purposes of food delivery.   

Employment Court decision 

In 2021, E Tū Inc and First Union Inc applied to the Employment Court seeking declarations 
of employment status on behalf of four Uber drivers.  The five appellants in this appeal—all 
companies within the Uber group—were named as defendants.  On 25 October 2022, the 
Employment Court gave judgment in the drivers’ favour.  The Court considered the 
overarching question to be whether s 6, construed purposively, was intended to apply to the 
relationship at issue when viewed realistically.  The Court answered that question in the 
affirmative, holding that each driver was in an employment relationship with one or more of 
the appellants when carrying out driving work for Uber.  Declarations of status were issued 
accordingly. 



 

Court of Appeal decision 

In 2022, the appellants appealed to the Court of Appeal.  They argued that the 
Employment Court had erred both by misdirecting itself on the application of s 6 and by 
misapplying the test in s 6.  On 26 August 2024, the Court of Appeal dismissed the appeal.   

The Court agreed with the appellants that the Employment Court had materially misdirected 
itself in relation to the s 6 test and had, in essence, departed from the established approach to 
that provision explained by the Supreme Court in Bryson v Three Foot Six Ltd.1   

However, applying the correct approach, the Court of Appeal ultimately agreed with the 
Employment Court’s conclusion.  While it considered that the substantive rights and 
obligations described in the drivers’ agreements did not, on their face, appear to give rise to 
an employment relationship, it held that many of those rights and obligations were 
“window-dressing”.  The real nature of the relationship was that the four drivers were 
employed by one or more companies in the Uber group to do work for hire or reward under a 
contract of service at times when they were logged in to the Uber driver app.  In other words, 
they were employees at those times.  The appeal was accordingly dismissed. 

This appeal 

On 19 December 2024, the Supreme Court granted the appellants leave to appeal.  The 
approved question is whether the four Uber drivers are employees in terms of s 6 of the ERA.  
In addressing that question, counsel have been invited to address not only the reasoning of 
the Court of Appeal but also that of the Employment Court.  Permission has also been given to 
make submissions, to the extent relevant, on the changing nature of work. 

Viewing of hearing 

The courtroom is open to the public. 

This hearing of the appeal will also be live-streamed.  Details about access to the live-stream 
and the conditions of access will be posted on the Courts of New Zealand website shortly before 
the hearing.  No recording is permitted. 
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Judges as seen from the public gallery 

Counsel 

• Rasier Operations BV, Uber Portier BV, Uber BV, Portier New Zealand Limited and 
Rasier New Zealand Limited (Appellants): P F Wicks KC, K M Dunn, N L Walker and 
J A Tocher 

• E Tū Incorporated and First Union Incorporated (Respondents): P Cranney, G Liu 
and E Griffin 

 

 
1  Bryson v Three Foot Six Ltd [2005] NZSC 34, [2005] 3 NZLR 721. 

https://www.courtsofnz.govt.nz/


 

Sitting hours 

Court will begin at 10:00am and conclude at 4:00pm with adjournments taken from 
11:30am to 11:45am and from 1:00pm to 2:15pm.  There is no afternoon adjournment. 
 
Enquiries 

Any enquiries about the hearing should be directed via email to supremecourt@justice.govt.nz. 
While attending the hearing, enquiries can also be directed to the Court Registry, which is 
located outside the main courtroom in the Supreme Court foyer.  

Contact person: 
Sue Leaupepe, Supreme Court Registrar (04) 914 3613 

Court of Appeal decision: [2024] NZCA 403 (26 August 2024) 
Supreme Court leave decision: [2024] NZSC 177 (19 December 2024) 
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