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SUBMISSIONS FOR FIRST AND THIRD RESPONDENTS 

Tēnā, e te Kōti —  

1. The appellant (Council) introduced the Accommodation Provider 
Targeted Rate (APTR) to contribute to funding ATEED’s1 visitor 
attraction and major events activities. The Mayor conceived it as 
“adopting a fair level of user-pays where there are demonstrable private 
benefits.”2 It applies to a very small group of accommodation providers. 
It imposes a significant burden upon them, in some cases nearly 
doubling their rates. 

2. The Council did not intend that the APTR actually be borne by the 
accommodation providers (or by any Auckland ratepayers). It was 
central to the APTR’s design that it was a mechanism “for indirectly 
funding some or all of ATEED’s visitor-related expenditure from visitors 
rather than ratepayers”.3 The Council believed accommodation 
providers could pass the APTR through to their visitor guests as a $6-
$10 surcharge on their bills. The APTR was described internally and 
promoted externally by the Council as a “bed tax” or “visitor levy”, of the 
kind common in other overseas tourist destinations. 

3. The Council’s assumption that accommodation providers could pass on 
the APTR as a “visitor levy” surcharge was “plainly not correct”.4 In some 
cases, accommodation providers’ ownership or management structures, 
or long-term contractual arrangements with guests, prevent them doing 
so. More generally, this is not how the market works (the relevant 
market is highly competitive). 

4. Under s 101(3)(a)(ii) of the Local Government Act 2002 (LGA), the 
Council was required to consider “the distribution of benefits between 
the community as a whole, any identifiable parts of the community, and 
individuals” in setting the APTR. Whatever may be required for a general 
rate, in the context of a highly targeted measure like the APTR, a 
meaningful assessment of relative benefit was required. 

5. The Council was diverted by its improper focus on raising revenue from 
non-ratepayers and its flawed pass-through assumption. It turned to the 

 
1 Auckland Tourism, Events and Economic Development Ltd. From 1 December 2020, ATEED 
is known as Tātaki Auckland Unlimited Limited. 
2 “Fiscal – Doing more with less” published by Mr Goff during his candidacy for Mayor of 
Auckland [303.0543] at [303.0545]. 
3 Annual Budget 2017/2018 – Mayoral Proposal on items for Public Consultation [Mayoral 
Proposal] at [33]–[35] [303.0711] at [303.0720]. 
4 C P Group Ltd v Auckland Council [2021] NZCA 587 [Judgment] at [110]. 
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s 101(3)(a)(ii) criteria only very late in the piece. It conducted a superficial 
and general analysis that did not satisfy the statutory requirement. 

6. The Council’s decision to impose the APTR was also substantively 
unreasonable in an administrative law sense. Accommodation providers 
rank fifth in terms of share of visitor expenditure (behind retail, food and 
beverage, passenger transport, and other tourism).5 It was not 
reasonable to shift the funding burden from the general ratepayer body 
to the accommodation providers, while giving the four groups most 
directly benefitting from visitor expenditure a “free pass”.6 

24 May 2022 minute 

7. The respondents have conferred as directed in the Court’s minute of 24 
May 2022. These submissions present the primary written argument 
under s 101(3) of the LGA. The second and fourth respondents’ 
submissions present the primary written argument on 
unreasonableness. They are adopted by the first and third respondents. 

8. Counsel will confer as directed to avoid inappropriate repetition in the 
oral argument, but the first and third respondents respectfully reserve 
the opportunity to address all matters of relevance to their positions.  

Overall legal framework 

9. The Court of Appeal correctly identified the relevant legal framework:7 

… when reviewing the exercise of local authority rating powers, the 
first step is to examine the scheme of the legislation, the nature and 
scope of the rating powers and the statutory provisions governing 
their exercise. The next step is to review the processes followed by 
the local authority and the decision in question to determine whether 
the local authority has discharged its legal responsibilities. 

Local Government (Rating) Act 2002 

10. Sections 16 to 18 of the Local Government (Rating) Act 2002 (LGRA) 
provide local authorities with the power to set targeted rates. The 
inherent feature of a targeted rate is that it relates to one or more 
activities or groups of activities, rather than the local authority’s general 
purposes. A targeted rate may be levied on all land in a district, or a 
subset, and may be differentiated, or not. In practice, it is most common 

 
5 Annual Budget 2017/2018 – Supporting Document [Supporting Document] at Attachment 
2 [305.1027] at [305.1056]. 
6 Judgment at [102].  
7 Judgment at [84] (footnote omitted), referring to Waitakere City Council v Lovelock [1997] 
2 NZLR 385 (CA) at 390.  
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for a targeted rate to be targeted both in terms of the activity it raises 
funds for and the subset of ratepayers upon whom it is levied.8 

11. It is notable that when considering the Local Government (Rating) Bill in 
2001, the select committee proposed to amend sch 3 to the Bill to 
include the “number of visitor stay units within the rating unit” as a 
factor that may be used in calculating liability for targeted rates.9 The 
intention was to allow targeted rates to be used to impose a “bed tax” 
to ameliorate the difficulties small councils faced in funding facilities 
required by tourists and visitors to the district.10 The Government 
rejected this amendment because it considered it “could have negative 
consequences for the continuing development of the tourism 
industry.”11 It is accordingly improbable that Parliament intended to 
permit the kind of “bed tax” engineered by the Council here. 

Section 101 of the Local Government Act 2002 

12. The key statutory provision in this case is s 101 of the LGA. Section 101 
imposes financial management obligations on the Council which apply, 
among other things, to their rating decisions.  Section 101(3) provides 
“the funding needs of the local authority must be met from those 
sources that the local authority determines appropriate, following 
consideration of” five specified mandatory relevant considerations.  
Section 101(3) is a “critical filter” by which funding sources in respect of 
each activity must be considered and determined.12   

13. The mandatory considerations include s 101(3)(a)(ii): in relation to each 
activity to be funded, a council must consider: 

the distribution of benefits between the community as a whole, any 
identifiable parts of the community, and individuals.   

 
8 For example, Auckland Council’s own policies on targeted rates say that targeted rates 
are “mainly used where there is a clearly identifiable group benefiting from a specific 
council activity. Targeted rates will apply to properties that receive certain services, or which 
are located in specified areas”: Auckland Council Long-Term Plan 2012-2022 [301.0230] at 
[301.0232]. Similar is said in the Auckland Council Revenue and Financing Policy 2017 
[310.2262] at [310.2267].  
9 Local Government (Rating) Bill 2001 (149-2), sch 3. 
10 Local Government (Rating) Bill 2001 (149-2) (select committee report) at 11.   
11 (26 February 2002) 598 NZPD 14627. The Opposition supported the decision to reject 
this Select Committee amendment, see: (26 February 2002) 598 NZPD 14631; (27 February 
2002) 598 NZPD 14730-14731; and (14 March 2002) 598 NZPD 15074.   
12 Neil Construction Ltd v North Shore City Council [2008] NZRMA 275 (HC) at [214]; and 
Tacon v Hastings District Council [2013] NZHC 1078, [2014] NZAR 49 at [41]–[42].   
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14. Taking into account a mandatory relevant consideration requires 
genuine and not merely token or superficial regard.13 It requires first 
that the decision-maker inform themselves of the content of the matter, 
so that they can properly consider it. The decision-maker must inform 
itself to a reasonable extent, commensurate with what it must do and 
what is at stake.14 What is reasonable will depend on the prevailing 
circumstances.  

15. In this case, assistance in determining what is required of councils in 
informing themselves to a reasonable extent of “the distribution of 
benefits between the community as a whole, any identifiable parts of 
the community, and individuals” is found in the pre-LGA case law. 

16. The LGRA and the LGA were enacted in 2002 against the background of 
two (then) recent Court of Appeal judgments concerning challenges to 
council rating decisions: Mackenzie District Council v Electricity 
Corporation of New Zealand15 and Wellington City Council v Woolworths 
New Zealand Ltd (No 2).16  

17. The approach mandated in those judgments is that:17 

… a local authority, which is essentially engaged in supplying services 
for its district, must have regard to the levels of services provided to 
ratepayers and categories of ratepayers. Clearly a local authority is 
not obliged to adopt a narrow user pays approach and to tailor the 
quantum of the rates and its incidence for ratepayers in general and 
categories of ratepayers in particular, to the immediate commercial 
value of the benefits referable either directly to particular services or 
more broadly to the enhancement of property values. At the same 
time a local authority has a fiduciary duty to the ratepayers to have 
regard to their interests. … It must also involve some consideration 
of the relationship between the prospective incidence of rates on that 
ratepayer and the benefits that ratepayer could be expected to derive 
as a member of the community. … [T]he local authority must seek to 
balance fairly the respective interests of the different categories of 
ratepayers and not cause an inordinate burden on the new ratepayer. 

 
13 New Zealand Fishing Industry Association Inc v Minister of Agriculture and Fisheries [1988] 
1 NZLR 544 (CA) at 552. See also Graham Taylor Judicial Review: A New Zealand Perspective 
(4th ed, LexisNexis, 2018) at [15.51]–[15.55].   
14 CRA3 Association Industry Association Inc v Minister of Fisheries HC Wellington CP 317-99, 
24 May 2000 at [60].  
15 Mackenzie District Council v Electricity Corporation of New Zealand [1992] 3 NZLR 41 (CA) 
[Mackenzie]. See also South Waikato District Council v Electricity Corporation of New 
Zealand HC Wellington CP 16-93, 18 August 1994 [South Waikato]. 
16 Wellington City Council v Woolworths New Zealand Ltd (No 2) [1996] 2 NZLR 537 (CA) 
[Woolworths].  
17 Mackenzie, above n 15, at 47. See also Woolworths, above n 16, at 545-546. 
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18. This requirement is now reflected in s 101(3)(a)(ii) of the LGA. It is not 
sufficient for Council to have “shut its mind to attempting to apportion 
and value services that it rendered”.18 However, the Council must do 
more than simply clear this hurdle. Section 101(3) embodies the 
underlying fiduciary duties of councils to ratepayers. As such, the 
requirement for councils to inform themselves of the s 101(3) matters 
has substantive content.  

19. What s 101(3)(a)(ii) specifically requires in any particular case will 
depend in part on the nature of the rate being struck. As identified in 
Woolworths, for its funding purposes, a council “may select a 
combination of rates and charges from a general rate which is 
specifically for the general purpose of the local authority; to separate 
rates; to uniform charges; and, at the other end of the spectrum, to 
specifically focused user-pay charges”.19 Naturally, the closer the rate 
comes to the “user pays” end of the spectrum, the more specificity and 
detail will be required of the council in considering benefit and 
burden.20 

20. When the council sets a general rate, it is inherent in the nature of the 
exercise that a close connection between benefit and burden is not 
required. The same is true of income taxes at the central government 
level. In those contexts, taxes or rates for services of general public 
benefit are levied based on income or asset base, not specific benefit. 
Decisions on how to set general taxes and rates may involve significant 
policy judgements, of a kind which the courts have historically been 
cautious about stepping into. 

21. This dynamic is illustrated in Woolworths. That case concerned the 
Wellington City Council general rate, and a challenge to its 67:33 
apportionment between commercial and residential ratepayers. It is in 
that context that the Court’s cautious approach must be understood. 
The Court drew an express contrast between the general rating powers 
it was concerned with and the provisions then applicable to special 
purpose authorities levying differential rates (ss 41(1)(a) and 51(1)(a) of 
the Rating Powers Act 1988) under which authorities were directed to 
take account of the benefits likely to accrue, directly or indirectly, from 
the work or service.21 

 
18 South Waikato, above n 15, at 33. At 35, Heron J notes: “The decision makers must pay 
more than just lip service to what is required of them so far as taking into account relevant 
considerations.” 
19 Woolworths, above n 16, at 544. 
20 This point applies regardless of the specific rate design. The point is one of substance 
not of form. Cf Appellant’s submissions at [7.19]. 
21 Woolworths, above n 16, at 542. 
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22. This case involves a targeted rate levied on a small group of ratepayers 
in a way intended to effect a “user pays” regime. As the Court of Appeal 
held, this distinguishes it from Woolworths, which is not on point on the 
facts.22 Much more on point are the three Electricity Corporation of New 
Zealand judgments23 in which the courts emphasised that, in assessing 
the fair burden to place on a single (in those cases, new) ratepayer, an 
assessment of the benefit of the services provided by the council against 
the proposed rates burden was required. The same is required here 
where a substantial additional burden is being placed on a small group 
of ratepayers because they (or their customers) are said to benefit from 
a particular subset of the Council’s services. 

Unreasonableness 

23. The Council’s rating decisions are subject to review if they are 
unreasonable, in the same way as any other administrative decisions.  

24. The contextual approach to the reasonableness standard adopted by 
the Court of Appeal is consistent with the modern approach adopted in 
other leading Commonwealth jurisdictions.24  

25. The context of the APTR – as detailed above – is different from that of 
the general rate considered in Woolworths. No challenge to  Woolworths 
is required to conclude that a less deferential approach is warranted to 
rating decisions of the kind at issue in this case. 

Rates as a “taxing and quasi-legislative” power representing “democratic local 
government in action”? 

26. The Council and Local Government New Zealand Association 
Incorporated (LGNZ) rely heavily in their submissions on rating as 
“democratic local government in action”25 and characterise rating as 
having a "taxing and quasi-legislative”26 nature.  

27. These submissions overreach. Local authorities are subject to judicial 
review, unlike Parliament. As the Court of Appeal said in Mackenzie:27 

As observed by Lord Templeman in Hazell v Hammersmith and 
Fulham London Borough Council [1991] 1 All ER 545, 548: 

 
22 Judgment at [136]. 
23 Electricity Corporation of New Zealand Ltd v Waimate District Council HC Christchurch CP 
47/90, 27 March 1992 [Waimate]; Mackenzie, above n 15; and South Waikato, above n 15.  
24 Judgment at [134]–[135]. See submissions of the second and fourth respondents. 
25 Appellant’s submissions at [2.7]. See also [1.1]–[1.2] and [1.5]–[1.7]. LGNZ’s submissions 
at [2] and [7]–[8]. 
26 Appellant’s submissions at [1.3]. See also [3.9]–[3.12]. LGNZ’s submissions at [30].  
27 Mackenzie, above n 15, at 43. 
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A local authority, although democratically elected and 
representative of the area, is not a sovereign body and can 
only do such things as are expressly or impliedly authorised by 
Parliament. 

In other words a local authority such as Mackenzie has only a 
subordinate role in our system of government. It is a statutory 
creation exercising the local and special purpose functions reposed 
in territorial authorities by Parliament. It is not to be viewed in high 
policy terms as the alter ago of central Government. 

28. The Council’s and LGNZ’s submissions also tend to a majoritarian view 
of democracy. As the Court of Appeal noted, the small group of 
ratepayers targeted in this case has no effective remedy at the ballot 
box.28 Protecting minorities from improper majority decision-making is 
a key function of the courts in a free and democratic society. 

An overview of the APTR 

29. The initial proposal for the 2017/18 APTR was that it would fund the 
entirety of ATEED’s expenditure on visitor attraction and major events.29 
This was first projected to be $27.8m30 and revised to $26.9m.31 
Following consultation, the APTR was reduced to be 50 per cent of the 
projected expenditure, ie $13.45m.32 This expenditure formed part of 
Council’s overall annual budgeted expenditure of $5.8b.33 

30. The 2017/18 APTR was imposed on a small group of ratepayers: the 
owners of rating units at 236 sites, comprising 2,921 rating units.34 This 
is 0.5 per cent of approximately 550,000 total rating units in Auckland.35 
Given the small size of the group responsible for bearing the APTR, the 
rates payable by commercial accommodation providers increased 
significantly as a result of the introduction of the APTR.36   

 
28 Judgment at [136]. 
29 Note that this is not ATEED’s full budget. 
30 Supporting Document at 16–17 [305.1027] at [305.1042]–[305.1043].  
31 Annual Budget 2017/2018 – Key Budget and Rating Issues [Staff Report] at Attachment 
A4 [310.2052] at [310.2069.10].   
32 Final Annual Budget 2017/2018 – Mayoral Proposal [Revised Mayoral Proposal] 
[309.2040] at [309.2045]. At [20] [309.2048], the Mayor said the “50/50 apportionment is a 
political judgment applying a ‘stand back’ evaluation of the factors set out in the staff 
report”. There appears to be no reasoned basis for this evaluation. 
33 Annual Budget 2017/2018 [310.2209] at [310.2224]. 
34 Acott at [38] [202.0344] at [202.0354].  
35 Acott at [37] [202.0344] at [202.0354]; and Judgment at [5].   
36 For example see Luxon at [105] [201.0116] at [201.0142]; Pollock at [12] [201.0148] at 
[201.0153]; Ranson at [6] [201.0183] at [201.0185]–[201.0186]; and Yan at [14] [201.0190] at 
[201.0198]. See summary in Judgment at [58]–[65]. 
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31. A modified scheme applied in 2018/19. While the changes made had 
the effect of reducing the quantum of the APTR, the purpose and overall 
effect of the APTR did not change.37  

32. The APTR was suspended in 2020 due to COVID-19 and the collapse in 
accommodation provider revenues as a result of New Zealand closing 
its borders to all international tourists.   

Impact of APTR on the first and third respondents 

33. The C P Group Ltd owns or manages approximately 160 properties. The 
effect of the APTR on the group was immediate and significant.38 The C 
P Group was to bear around 10 per cent of the total amount the APTR 
was intended to collect.39 By way of example, in 2017/18, the C P Group 
paid $498,335 in respect of the Pullman,40 $273,048 for the Novotel/Ibis 
Ellerslie, and $177,105 for the Sofitel Auckland.41 

34. The impact on Scenic Hotel Group was similarly significant. Of the 18 
hotels owned and operated through New Zealand and the South Pacific, 
two are in Auckland. In 2017/18, it paid $142,706 for the Heartland Hotel 
Auckland Airport (over half its total rates bill) and $137,002 for the 
Scenic Hotel Auckland (approximately 38 per cent of its total rates bill).42 

35. C P Group and Scenic paid the 2017/18 and 2018/19 APTR under 
protest. 

36. The C P Group and Scenic witnesses explain that, in practice, the APTR 
cannot be passed on to visitors for a number of reasons: the ownership 
and operating structures;43 the significant number of advance bookings 
hotels have;44 room rates are already optimised so an increase in them 
will result in an unprofitable decline in occupancy;45 and there are only 
a few nights per year where accommodation providers can charge 
higher than usual rates.46 An element of several of these factors is that 
the APTR is a fixed, not variable, cost.47 

 
37 See submissions of the second and fourth respondents for further details. 
38 Fisher at [16] [201.0104] at [201.0110].  
39 Fisher at [17] [201.0104] at [201.0111]; and Fisher Reply at [4] [203.0500] at [203.0502].  
Without regard to remissions granted.   
40 This amount only covers the APTR for the units owned by C P Group. 
41  Fisher at [17] [201.0104] at [201.0111].  
42 Taylor at [7] [201.0026] at [201.0028]–[201.0029].  
43 Taylor at [12] [201.0026] at [201.0030]; and Fisher at [23] [201.0104] at [201.0112]. 
44 Taylor at [10] and [13] [201.0026] at [201.0030]–[201.0031]; and Fisher at [22] [201.0104] 
at [201.0112]. 
45 Taylor at [14]–[15] [201.0026] at [201.0031]; and Fisher at [24] [201.0104] at 
[201.0112]-[201.0113];  
46 Taylor at [16]–[17] [201.0026] at [201.0031]–[201.0032]. 
47 Fisher at [22] and [32] [201.0104] at [201.0112] and [201.0115].  
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37. The Heartland Hotel and Scenic Hotel Auckland, operated by Scenic, are 
illustrative examples.48 As MLC Scenic Ltd owns the Scenic Hotel 
Auckland real estate, it pays the APTR. In contrast, a Scenic Group entity 
operates the Heartland Hotel on behalf of its owner. That owner pays 
the APTR even though Scenic Group is responsible for the hotel 
business on the site, including setting the room rates.  

38. The effect of the APTR can be exacerbated if the property is held in 
strata titles, as is a common investment mechanism. As a result of the 
Council using capital values as the basis of the APTR, hotels owned in 
strata titles pay much higher per room rates than hotels owned in a 
single title.49  

39. The first and third respondents also find it difficult to see how the 
benefits ATEED generates could be “anything remotely” like the amount 
the commercial accommodation provider industry pays in the APTR.50  

40. Similar points were made in affidavits filed by other accommodation 
providers, representing a broader cross-section of the industry. The 
affidavit of Mr Luxon provides the fullest factual overview. In total, 27 
affidavits were filed in support of the claim, including from an expert 
hospitality consultant (Mr Hamilton) and an expert economist (Mr 
Small). 

Analysis – section 101(3)(a)(ii) 

41. Given the Council’s characterisation of the APTR as representing a type 
of “user pays”, and the heavy burden intended to be placed on the 
accommodation providers who were subject to it, the Council was 
obliged to carry out a substantive analysis to inform itself of “the 
distribution of benefits between the community as a whole, any 
identifiable parts of the community, and individuals” as required by 
section 101(3)(a)(ii). 

42. Instead, the APTR was conceived by the Mayor and developed by the 
Council as a “visitor levy” that could be passed on by accommodation 
providers to their out-of-town guests, meaning Auckland ratepayers 
would not bear the cost. As the Court of Appeal held, this was an 
attempt to construct a “bed tax” which the Council did not have the 
power to impose and to target non-ratepayers who the Council had no 

 
48 Taylor at [8]–[9] [201.0026] at [201.0029]–[201.0030]. This is also illustrated by the 
Auckland hotels owned and managed by the C P Group: see Fisher at [13]–[15] and [26]-[31] 
[201.0104] at [201.0109]–[201.0110] and [201.0113]–[201.0115].  
49 Yan at [3(d)] [201.0190] at [201.0193]. Compare the difference in operation of the APTR 
between Scenic’s two Auckland hotels: Taylor at [9] [201.0026] at [201.0029]–[201.0030]. 
50 Taylor at [21] [201.0026] at [201.0032]. See also Fisher at [32] [201.0104] at [201.0115]; 
Luxon at [120] [201.0116] at [201.01145]; and Luxon Reply at [28] [203.0530] at [203.0531]. 
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power to tax. It does not sit comfortably within the statutory rating 
framework.51 This was not a matter of “dual benefits” or an assessment 
of the affordability of the rate to ratepayers, as the Council submits,52 
or conventional economic analysis of the impact of taxation, as LGNZ 
submits;53 targeting non-ratepayers as a revenue source was the 
animating purpose of the APTR. 

43. As the Court of Appeal further held, this focus on improper and 
irrelevant matters corrupted the analysis and diverted the Council from 
considering properly the distribution of the benefits of ATEED’s services 
among the Auckland community, as it was required to do.54 

44. The key evidence of the Council’s process and considerations in setting 
the rate is in the affidavits of Messrs Duncan,55 Walker,56 and Wood57 
and in the primary documents known as the “Mayoral Proposal”,58 
“Consultation Document”,59 “Supporting Document”,60 “Staff Report”,61 
and “Revised Mayoral Proposal”.62 

45. These documents each bear reading in full. From them, a number of 
points clearly emerge, being substantially those drawn out in the Court 
of Appeal’s detailed narrative which led to its conclusion that  
s 101(3)(a)(ii) was not genuinely considered. 

46. First, the APTR was conceived as a “user pays” or “beneficiary pays” 
measure. During his mayoral campaign, Mr Goff pledged to investigate 
“adopting a fair level of user-pays where there are demonstrable private 
benefits from [Council Controlled Organisation] operations,” giving 
ATEED as an example.63 Once Mayor, Mr Goff then raised this in his 
post-election briefing.64 He wanted the Mayoral Proposal to include a 
greater reliance on user pays, where possible, to finance Council 

 
51 Judgment at [4] and [123]. Compare Waimate, above n 23, at 32-33, 38 and 46-47. In that 
case, the Council had adopted a land value rating system. The High Court held that it was 
improper for the Council to attempt to approximate the effect of a capital value rating 
system on Electricorp alone, by using differential rating. 
52 Appellant’s submissions at [6.35]–[6.36]. 
53 LGNZ’s submissions at [29]–[31]. 
54 Judgment at [100], [111] and [123]. 
55 Duncan 1 [202.0414]. 
56 Walker 1 [202.0230].  
57 Wood 1 [202.0321].  
58 Mayoral Proposal [303.0711]. 
59 Annual Budget 2017/2018 – Consultation Document [Consultation Document] 
[305.0991]. 
60 Supporting Document [305.1027]. 
61 Staff Report [310.2052]. 
62 Revised Mayoral Proposal [309.2040]. 
63 “Fiscal – Doing more with less” [303.0543] at [303.0545]. 
64 Walker 1 at [51] [202.0230] at [202.0242].  
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activities.65 This reflected the “political agenda … to apply a beneficiary-
pays principle on selected expenditures”.66 Targeted rates could enable 
the Council “to better align the sources of revenue with the beneficiaries 
of specific expenditure, consistent with the Mayor's interest in user 
pays.”67 This was duly sought in the Mayoral Proposal.68 

47. Second, during its inception the APTR was frequently referred to as a 
“bed tax” or “visitor levy”.69 It was only much later that the legal 
requirements of s 101(3) appear to have been considered.70 In the 
Mayoral Proposal, it was a “visitor levy”.71 Mr Wood says this was chosen 
as the “best way to communicate to the wider public the intent of the 
targeted rate”.72 Mr Walker says this was because “the ultimate 
incidence of the rate would be borne by the visitor”.73 The goal was that, 
although the Council could not set a bed tax, it could achieve a similar 
outcome through a targeted rate on accommodation providers.74 The 
detailed Supporting Document compared the targeted rate to the “bed 
taxes” commonly levied in overseas destinations both in general 
concept and in specific amount.75 

48. Third, it was a key element of the design of the APTR that 
accommodation providers could pass the rate on to their visitor 
guests.76 A specific, intended consequence of this was that the APTR 
would not be borne by Auckland ratepayers: it was an option “for 
indirectly funding some or all of ATEED’s visitor-related expenditure 
from visitors rather than ratepayers”.77 In selecting accommodation 
providers to be targeted for the APTR, the Council asserted that 99 per 
cent of national accommodation sector revenue comes from visitors.78 
It was reasoned that if the accommodation sector passed on the cost of 
the targeted rate it would have nearly no impact on Auckland residents, 
unlike a rate targeted at other sectors that benefit from the visitor 

 
65 Wood 1 at [15] and [21] [202.0321] at [202.0325] and [202.0326]. 
66 Wood 1 at [18] [202.0321] at [202.0325].  
67 Wood 1 at [25] [202.0321] at [202.0327].  
68 Mayoral Proposal at [33]–[35] [303.0711] at [303.0720]. 
69 For example Our Auckland article “Mayoral proposal eases ratepayer burden” [303.0672]; 
Ratepayers’ Update February 2017 [304.0937]; and NBR article “Goff unrepentant about 
150% plus rates increases being forced on hotels, motels” [305.1180]. See Judgment at [24]. 
70 See [56] below. 
71 Mayoral Proposal at [33]–[35] [303.0711] at [303.0720].  
72 Wood 1 at [28] and [30] [202.0321] at [202.0327]–[202.0328]. 
73 Walker 1 at [61] [202.0230] at [202.0244]. 
74 Wood 1 at [28] [202.0321] at [202.0327]–[202.0328]. Indeed, the Supporting Document 
recorded that the Council’s preference was an actual bed tax: [305.1027] at [305.1042]. 
75 Supporting Document at 19 and Attachment 1 [305.1027] at [305.1045] and 
[305.1054]-[305.1055]. 
76 For example Staff Report at [91(b)] and [91(c)] [310.2052] at [310.2068]–[310.2069].  
77 Mayoral Proposal at [33]–[35] [303.0711] at [303.0720]. 
78 Supporting Document at Attachment 2 [305.1027] at [305.1056]–[305.1057]. 
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economy.79 This desire to target non-ratepayers rather than Auckland 
ratepayers was a key reason the APTR became the preferred option.80 
The centrality of the pass-through assumption to the design of the APTR 
is demonstrated by the fact that, if the assumption did not hold, then 
the Council was prepared to entertain remissions.81 

49. Fourth, the Council expected that this pass through to visitors would be 
achieved through a specific surcharge on their hotel bill.82 The Mayoral 
Proposal instanced a 3 to 4 per cent surcharge, in the order of $6-$10 
per night, on a typical tariff for a 4-5 star hotel.83 This appeared again 
in the Consultation Document.84 The concept was carried through to 
the day the rate was struck, with Councillor Simpson saying, and Mayor 
Goff agreeing, that the APTR would cost the same as “a cup of coffee” 
because “it can be passed on and it is the visitor who will pay for it”.85 

50. The Council argues that decision-makers appreciated that the APTR was 
a targeted rate, not an actual bed tax. This begs the question. It is clear 
the Council conceived of and promoted the APTR as a “bed tax” or 
“visitor levy” that could be passed on by accommodation providers to 
their guests and would therefore not be borne by Auckland ratepayers. 
The fact that the Council knew it had adopted a targeted rate 
mechanism to attempt to achieve this is irrelevant to the question of 
whether it complied with the law in doing so. 

 
79 Supporting Document at 20 [305.1027] at [305.1046]; slides from Finance and 
Performance Committee workshop on 9 March 2017 [306.1278] at [306.1282]; and 
Judgment at [102].  
80 Consultation Document at 9 [305.0991] at [305.0999] says: “While businesses such as 
restaurants, cafes and taxis also benefit from visitors, the majority of their revenue comes 
from Auckland residents. A targeted rate on accommodation providers ensures that very 
little of the cost of visitor attraction falls on Auckland residents, as nearly all the sector’s 
revenue is from visitors.”; and Supporting Document at 15, 20–21 and Attachment 2 
[305.1027] at [305.1041], [305.1046]–[305.1047], and [305.1056]–[305.1057]. This was 
recognised in the Judgment at [36] and [119].  
81 As recognised by the Judgment at [109]. See Remission (reduction) of property rates for 
miscellaneous purposes [311.2314] (for 2017/18 APTR); and Rates Remission and 
Postponement Policy [320.4379] at [320.4383]–[320.4384] (for 2018/19 APTR). See also Staff 
Report at [92(d)] [310.2052] at [310.2069.1]; Small Reply 1 at [12] [202.0445] at [202.0450]; 
and Hamilton Reply 2 at [19] [203.0613] at [203.0619]. Acott at [56] [202.0344] at 
[202.0359]–[202.0360] explains the most common reason for remissions being granted for 
the 2017/18 year was that the ratepayer had no ability to pass on the cost of the APTR.  
82 Duncan 1 at [52] [202.0414] at [202.0426]. 
83 Mayoral Proposal at [34] [303.0711] at [303.0720]; and Walker 1 at [60] [202.0230] at 
[202.0244].  
84 Consultation Document at 9 [305.0991] at [305.0999]. See also Supporting Document at 
15 and 32 [305.1027] at [305.1041] and [305.1058]. 
85 Luxon Reply at [5] [203.0520] at [203.0522]. 
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51. What is relevant is that the core of the above set of assumptions – that 
accommodation providers could pass through the APTR to their guests 
as a surcharge – was, as the Court of Appeal held, “plainly not correct”.86  

52. The accommodation providers said as much in their feedback during 
the consultation process87 and again in their fact affidavits.88 

53. More generally, the Council’s pass-through assumption misunderstands 
the way markets work. In this respect, the Council’s assumption was not 
supported even by its own expert economist, Mr Mellsop, who could 
say only that accommodation providers might raise their prices in the 
long-run and thereby indirectly recover the rate if demand increased or 
capacity left the market.89 This is clearly not the type of pass through 
the Council anticipated in its decision-making. 

54. It is also factually wrong that the commercial accommodation sector 
gets 99 per cent of its revenue from visitors to Auckland. Tourism 
Industry Aotearoa described this estimate as “wildly inaccurate”; 
Aucklanders stay and use the sector’s facilities to a far greater extent 
than this.90 

55. As the Court of Appeal held,91 the Council’s focus on a pass through 
“bed tax” corrupted its analysis and diverted the Council from carrying 
out the proper s 101(3) analysis required of it for a targeted rate. 

56. The Council’s analysis of s 101(3) is contained in the Staff Report.92 This 
document was produced only very late in the piece, shortly prior to the 
final decision in June 2017.93 Contrary to the Council’s submission, the 

 
86 Judgment at [110]. 
87 For example Tourism Industry Aotearoa submission [307.1564] at [307.1574]–[307.1576]; 
AccorHotels submission [307.1593] at [307.1594]–[307.1595]; and Millennium and 
Copthorne Hotels submission [307.1603] at [307.1604]–[307.1605]. The Judgment at 
[39]-[43] summarises the consultation feedback received. 
88 For example Taylor at [10]–[19] [201.0026] at [201.0030]–[201.0032]; Fisher 1 at [21]–[25] 
[201.0104] at [201.0112]–[201.0113]; Luxon at [45] [201.0116] at [201.0129]–[201.0130]; 
Clarry at [18]–[20] [201.0001] at [201.0006]–[201.0007]; Pollock at [9(b)], [12] and [19] 
[201.0148] at [201.0152], [201.0153] and [201.0154]-[201.0155]; Barnell at [12]–[13] 
[201.0161] at [201.0165]; Forgie [7]–[10] [201.0166] at [201.0169]–[201.0170]; Ranson 
[8]-[12] [201.0183] at [201.0186]–[201.0188]; and Russell at [27]–[28] [201.0012] at 
[201.0019]–[201.0020]. See also paragraph 36 above. The Judgment at [66]–[69] 
summarises the pass-through evidence. 
89 Mellsop at [55] [202.0291] at [202.0308]; and Small Reply at [15]–[17] [202.0455] at 
[202.0450]–[202.0451]. Judgment at [110] made this point. 
90 Tourism Industry Aotearoa submission at [16] and [61]–[62] [307.1564] at [307.1566] and 
[307.1573]. In 2016, 13 per cent of all commercial accommodation guest nights in Auckland 
were taken by Aucklanders.  
91 Judgment at [100], [111] and [123]. 
92 Staff Report [310.2052].  
93 As noted in the Judgment at [27]. 
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last-minute reverse engineering of an attempt at proper consideration 
is clearly relevant to an assessment of whether proper process was 
followed.94 

57. The examination of s 101(3)(a)(ii) occupies only a little over two pages.95 
It begins in paragraph 71 with the “flawed”96 pass-through assumption. 
It then contains a general discussion of the fact that accommodation 
providers, other businesses, and the general community all benefit from 
ATEED’s activities. At paragraph 78, it quotes national statistics showing 
that only 10 per cent of visitor spending is on accommodation. At 
paragraph 79, it suggests the proportion of visitor spending on 
accommodation for business and leisure travellers is higher, at around 
22 per cent. It does not attempt to quantify resident spending, or to 
value the non-financial amenity benefits to residents. It makes no 
attempt to quantify the visitor attraction benefits that arise from having 
accommodation offerings in Auckland, or whether a new targeted rate 
on accommodation providers might have a negative impact on the 
future supply of high-quality overnight accommodation for tourists.  
The conclusion at paragraph 84 is the exceedingly vague proposition 
that: 

In terms of the distribution of benefits factor it is clear that 
commercial accommodation providers receive an immediate direct 
benefit from ATEED’s expenditure in attracting visitors to Auckland, 
but other businesses also benefit, as does the wider community. 

58. The s 101(3)(a)(ii) analysis conducted for the 2018/19 APTR was 
materially the same.97 

59. This was not a sufficient analysis of relative benefits upon which to base 
a decision that accommodation providers, a very small group of 
ratepayers, should contribute 50 per cent of the cost of funding ATEED’s 
activities, other beneficiaries should contribute nothing specific, and the 
general ratepayer base should contribute 50 per cent.98 The APTR was 
targeting a small group of ratepayers and was intended to operate as a 
“user pays” regime. The Council’s fiduciary duty to ratepayers – 
implemented through s 101(3)(a)(ii) of the LGA – required it to identify 
who the users were and how they benefited in order to fairly assess how 

 
94 Appellant’s submissions at [6.32]. 
95 Staff Report [310.2052] at [310.2065]–[310.2067].  
96 Judgment at [126]. 
97 10-year Budget 2018-2028 – Mayor’s final proposal [320.4171] at [320.4268]. See 
Judgment at [122]. 
98 Judgment at [113] and [116]–[117]. 
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the relevant services should be funded. That accommodation providers 
obtain some unascertained benefit was not enough. 

60. A proper analysis of benefits should have included at least the following: 

a. A meaningful analysis of the actual benefit to the accommodation 
providers of the activities to be funded, in comparison with the 
benefit to others,99 including informal accommodation providers 
who were not targeted by the rate, initially at all and latterly in an 
effective manner.100 This was not a case of the respondents 
expecting “spurious precision”,101 or elevating benefit to the 
“definitive criterion”,102 but simply a reasonable level of detail 
given the context of what the Council was proposing and the 
impact it would have upon the small group targeted. 

b. An assessment of whether and to what extent events would have 
proceeded with or without ATEED’s contribution103 and of the 
displacement effects of ATEED’s activities on other visitation.104  

c. An assessment of the benefit of the accommodation providers’ 
destination marketing activities. These are substantial105 and were 
required to be considered also.106 It was obviously relevant in 
considering the fair apportionment of ATEED’s visitor promotion 
activity on a “user pays” basis for the Council to understand and 
consider the extent to which commercial accommodation 
providers were already pulling their weight through parallel 
private destination marketing activities. 

 
99 Hamilton Reply 1 at [6]–[8] [202.0474] at [202.0477]–[202.0478]. See Judgment at [113], 
[114], and [117]: the benefit cannot be merely asserted, there needs to be a real attempt to 
assess it.   
100 Judgment at [114]. See also Judgment at [60]–[61] which gives an example of the effect 
of excluding informal accommodation providers from the scheme by reference to C P 
Group properties. Further, see Hamilton Reply 2 at [29]–[30] [203.0613] at 
[203.0622]-[203.0623] that the Council was unable to identify the relevant informal 
accommodation provider units and effectively apply the APTR. 
101 Cf Appellant’s submissions at [6.48]. 
102 Cf LGNZ’s submissions at [4.3], [9.1] and [19.2]. 
103 See Hamilton at [74] [201.0067] at [201.0096]–[201.0097]; Luxon at [93]–[94] [201.0116] 
at [201.0139]; Small at [76]–[77] [201.0034] at [201.0055]; Luxon Reply at [17]–[19] 
[203.0520] at [203.0527]–[203.0528]; and Tourism Industry Aotearoa submission at [112] 
[307.1564] at [307.1580].  
104 Luxon at [71] [201.0116] at [201.0135]; Luxon Reply at [20]–[21] [203.0520] at 
[203.0528]-[203.0529]; Hamilton at [76] [201.0067] at [201.0097].  
105 Tourism Industry Aotearoa submission at [143]–[150] [307.1564] at [307.158]-[307.1586]; 
Fisher at [10(c)] and [30] [201.0104] at [201.0108] and [201.0114]; Luxon at [75]–[91] 
[201.0116] at [201.0135]- [201.0138]; Roberts at [25] [201.0172] at [201.0179]; and Ronfeldt 
at [7] [201.0209] at [201.0212] .  
106 Mackenzie, above n 15, at 52. 
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61. By the time the APTR was being set, it was acknowledged that some of 
the ATEED activities originally included were of less direct benefit to the 
commercial accommodation sector and should be funded through the 
general rate.107 The remaining $21.7m, said to be of direct benefit to the 
commercial accommodation sector, were: tourism ($5.8m); major events 
($13m); Auckland Convention Bureau ($2.2m); and brand and marketing 
($0.7m).108 

62. These remaining activities are all of broad community benefit, as well as 
arguably being for the benefit of the commercial sector, including the 
tourism and hospitality industries.109 The accommodation providers 
dispute strongly that they receive any benefit from the major events 
activity, funding for which formed the bulk of the APTR.110 The Council 
carried out no meaningful analysis of this factor to identify whether 
ATEED’s activities actually attracted marginal visitors and what benefit 
this conferred.111 The Fresh Info reports relied on by the Council (which 
were not prepared for the purpose of the APTR) opine on the asserted 
impact of the events as a whole, not on the effect of ATEED’s 
contributions.112 

63. As identified by Mr Hamilton, once a reasonable estimate of the benefits 
to accommodation providers arising from ATEED’s expenditure is 
properly assessed, it is clear the APTR is highly disproportionate to the 
benefit received by accommodation providers.113 Although conceived 
as a user pays measure, the APTR is far from this. It makes no attempt 
to gather contributions from non-accommodation businesses. It results 
in accommodation providers funding activities in the general public 
good,114 rather than for their benefit specifically, in an amount vastly 
disproportionate to any benefit of the activity to them. Had the Council 
not proceeded on the flawed pass-through assumption, greater 

 
107 $5.2m comprising: international education, external relations, Auckland festivals, and i-
sites. 
108 Staff Report at [92(a)] and Attachment A4 [310.2052] at [310.2069] and [310.2069.10]. 
109 Judgment at [121].  
110 For example Luxon at [60] [201.0116] at [201.0133]; and Hamilton at [54], [70] and [75] 
[201.0067] at [201.0090], [201.0095] and [201.0097].  
111 Compare the analysis conducted by the Council in Tacon v Hastings District Council, 
above n 12. And see Tourism Industry Aotearoa submission at [86]–[91] [307.1564] at 
[307.1577] illustrating that lots of visitors stay with family and friends, not necessarily with 
commercial accommodation providers.  
112 Fresh Info Evaluation of ATEED’s 2015-16 Event Portfolio [303.0519]; and Fresh Info 
Evaluation of ATEED’s 2016-17 Event Portfolio [311.2327], per Armitage at [31(a)] 
[202.0378] at [202.0392]. Cf Armitage at [34] and [79] [202.0378] at [202.0395]–[202.0396] 
and [202.0405]. See also Hamilton Reply 1 at [9]–[15] [202.0474] at [202.0478]–[202.0482]; 
and Luxon Reply at [21(b)] [203.0520] at [203.0529].  
113 Hamilton Reply 1 at [27] [202.0474] at [202.0489]. 
114 For example, the NRL Auckland Nines, British & Irish Lions series, or New Zealand 
Fashion Week. 
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attention surely would have been paid to the assessment of relative 
benefits and selecting who, if anyone, should be targeted with the 
rate.115 

64. The information that the Council did have suggested that 
accommodation providers received between 10 and 22 per cent of 
direct visitor spending. The accommodation providers argued it was 
less.116 On any view, it was a long way short of the 100 per cent of the 
targeted rate that was imposed on accommodation providers. Four 
industry categories receive a greater share of visitor expenditure; only 
one industry category receives a smaller share than accommodation. 117 

65. The Council also did not conduct any meaningful analysis to support its 
assertion that the capital values of the properties on which the APTR 
was to be levied could be expected to correlate in some way to the value 
of the benefits received from ATEED’s services.118 There was no reason 
to expect this to be so.119  

66. As the Court of Appeal concluded, the Council’s failure to inform itself 
adequately of this mandatory relevant consideration was an error of law 
going to the heart of the APTR decision. It impeaches the validity of the 
decisions in both years, which must be set aside.120 

Analysis – unreasonableness 

67. Regardless of whether the Council properly considered all mandatory 
relevant considerations, its resulting decision was unreasonable. The 
detailed arguments on this cause of action are set out in the 
submissions of the second and fourth respondents and are adopted. 

68. In summary, the Council’s decision-making was based on the “plainly 
not correct” assumption that accommodation providers could pass the 
APTR through to their guests. The APTR was designed as an indirect way 
to allow the Council to raise funds from non-ratepayer visitors to 
Auckland, who they could not rate directly.  

69. Given that the pass-through assumption was not correct, and the 
increased cost was in fact borne by the targeted ratepayers, it could not 
be appropriate to place the funding burden on the group that stands in 

 
115 Judgment at [115]. 
116 For example Hamilton at [58] [201.0067] at [201.0091]. See Judgment at [118]. 
117 Retail (42 per cent); other passenger transport (17 per cent); food and beverage (16 per 
cent); and other tourism (13 per cent) – according to Supporting Document at Attachment 
2. Only cultural, recreation and gambling receive less (2 per cent) [305.1027] at [305.1056].  
118 For example Supporting Document at 15 [305.1027] at [305.1041]. 
119 Hamilton at [10(e)] and [85]–[90] [201.0067] at [201.0073] and [201.0099]–[201.0101]. 
120 Judgment at [123]–[124]. 
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fifth position in terms of benefit, while giving the other four groups 
ahead of them a free pass.121 Nor could it be appropriate to shift the 
“fair” burden of those four groups to the fifth group, rather than having 
it fall back by default to the general ratepayer body. The Council’s 
flawed approach led it to impose a disproportionate burden on a small 
subset of ratepayers. 

Relief 

70. The first and third respondents ask that the appeal be dismissed. They
seek costs for the appeal.

Dated 13 July 2022 

J B M Smith QC | M C Smith | R A D’Silva  
Counsel for the first and third respondents 

121 Judgment at [102] and [141]. 
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