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MAY IT PLEASE THE COURT: 

Introduction 

1. Section 122 Evidence Act 2006 provides for a warning about 

evidence that may be unreliable. One identified risk area is evidence 

that relates to events over 10 years ago. The available warning is a 

protection intended to enjoin a jury to be careful about the use of 

such evidence when deliberating because, amongst innumerable 

possible variations depending on the facts of the case evidence given 

much later from the events can seem believable but the believability 

may arise from factors arising over time. 

2. This common sense and judicial guidance has been systematically 

avoided by trial judges and such avoidance condoned by various 

Court of Appeal decisions. That that is so, and the faulty reasoning 

that appeared to justify that avoidance, was fully analysed and 

disapproved of firstly in this Court's judgment in CT v R and 

thereafter endorsed and applied in the later case of L (SC 28/2014) v 

R). 

3. The basic mechanisms used to avoid the correct use of the warning 

provision are as follows: to (wrongly) adopt a proposition that the 

warning is somehow an attack on the complainant; to apply pin

pricking distinctions between the broad concepts of credibility and 

reliability; to treat memory as an absolute dealing with the capacity 

to recall rather than vulnerability to embellishment or self

justification. 

4. At the trial of the appellant all these components were in play. 

The complaint was made when the complainant was 12 years old. 

She gave a very limited set of actionable criminal offences. 

Whatever it may have hinted at it did not involve penises or sexual 

penetration. The circumstances of the allegations were entangled 

with another sexual complaint against an uncle which she had 

admitted was false. The matter was advised to Police 

but not progressed and the complainant was led to the believe 

the Police file was lost. 



5. In 2015 something moved her to revisit the matter and the very limited 

original complaint now became a three hour interview with multiple 

explicit events and in particular penetrative sexual violations. 

The Crown case was based on that later interview. The earlier Police 

file was not lost and the earlier accounts were before the jury. 

6. The key elements of the trial was a (now) adult saying these things 

happened and a defendant giving evidence they did not. Bearing in 

mind there was no independent eyewitness ( as there sometimes might 

be) nor medical or scientific evidence (contemporary to events later 

in time) an explanation was offered as to why the difference. 

7. The complainant said her lengthy interview and her trial evidence was 

"her adult memory". The court believed it was a belated but expansive 

account of her child memory. Both these concepts needed 

explanation, if available, but counsel suggests that "adult memory" is 

the assertion that events of childhood could now be recalled with adult 

understanding and language whereas "child memory" is an assertion 

that the memory was always there but reticence or embarrassment or 

pressures of all kinds meant only a dramatically truncated version was 

given originally. In a judgment delivered on 23 November 2021 this 

Court granted leave to appeal against the judgment of the Court of 

Appeal. 

8. This is a human dynamic and it does not necessarily involve 

dishonesty in the telling. However what would have been useful to a 

jury and protective of defendant was the very warning envisaged by 

s 122 and explained and endorsed by the Supreme Court in CT. 

In this case that just as a child can be reluctant to give all the details, 

for any number of reasons, so too can an adult seek to fit his or her 

story into a framework that has evolved over time against 

the backdrop of a myriad of intervening events and experiences. 

9. The trial judge refused to give the warning even before being asked. 

She identified, to herself, that it may unnecessarily and unhelpfully 

highlight the evidence although how that was so was not explained. 

When specially requested she justified refusal of the ground of she 



not being satisfied that unreliability was the issue. She did not refer to 

any case law. 

10. The Court of Appeal repeated the proposition that if the case was 

about credibility ie who is telling the truth, then it is not about 

reliability and therefore a warning about the passage of time is not 

necessary. Any warning given would be seen as an invitation to 

disbelieve the complainant. 

Summary of this Introduction 

11. The appellant says that the warning was wrongly avoided at trial by 

failure to follow clear Supreme Court directions. The appellant 

submits that the Court of Appeal, in upholding the failure to direct, 

continues to apply the narrow and defective distinctions between 

concepts of reliability and honesty that the Supreme Court had so 

clearly held applied ( at least twice) in earlier decisions. In particular 

the Supreme made it very clear that the warning is about reliability of 

evidence and not about witness perfidy. 

Scope of this Appeal 

12. The approved question is whether the trial Judge should have given 

a warning under s 122 of the Evidence Act 2006 ("the Act"). 

13 . Paragraph [1] of this Court's judgment states that "[t]he Court is open 

to arguments about the general approach to warnings under s 122 of 

the [Act]. This means it is open to hearing submissions on CT v R ". 1 

14. Subsequently, this Court granted leave to the Criminal Bar 

Association to intervene in the appeal. 

Factual Background - Course of the Case 

15. The appellant was convicted after trial by a jury in the District 

Court. The trial commenced on 25 July 2017 

and the jury returned with verdicts of guilty on 28 July 201 7. 

1 CT (SC 88/2013) v R (2014] NZSC 155, (2015] 1 NZLR 465. 



The appellant was sentenced on 25 August 2017 to 16½ years 

imprisonment with a minimum non-parole period of 8 years 3 

months (50%). 

16. The appellant appeals his convictions on the grounds that a 

miscarriage of justice has occurred because the trial Judge should 

have given a warning under s 122 of the Act. The appellant's case is 

that the trial judge's failure to give as 122 warning was a gross error 

that affected the trial such that it created a real risk that the outcome 

of the trial was affected and resulted in a miscarriage of justice and 

an unfair trial. 

17. The alleged conduct of the appellant that constituted the offending 

occurred more than ten years previously. The Charge List2 specified 

the period of the alleged offending being between I April 2000 and 

23 October 2001. The appellant was charged in 20 I 6 and tried in 

July 2017. 

18. In the circumstances, the Judge should have given a warning that 

evidence about the conduct of the appellant alleged to have occurred 

more than ten years previously, whilst admissible, may nevertheless 

be unreliable and the Judge should have warned the jury pursuant 

to s 122 of the Act of the need for caution in deciding whether to 

accept the evidence and the weight to be given to the evidence. 

19. Under s 122 the warning can arise under subsections (1), (2) and (3). 

In this case, subsections (2) and (3), in particular, were in play. 

122 Judicial directions about evidence which may be unreliable 

(1) If, in a criminal proceeding tried with a jury, the Judge is of 

the opinion that any evidence given in that proceeding that is 

admissible may nevertheless be unreliable, the Judge may 

warn the jury of the need for caution in deciding -

(a) whether to accept the evidence: 

(b) the weight to be given to the evidence. 



(2) In a criminal proceeding tried with a jury the Judge must 

consider whether to give a warning under subsection (1) 

whenever the following evidence is given: 

(a) hearsay evidence: 

(b) evidence of a statement by the defendant, if that evidence is 

the only evidence implicating the defendant: 

(c) evidence given by a witness who may have a motive to give 

false evidence that is prejudicial to a defendant: 

( d) evidence of a statement by the defendant to another person 

made while both the defendant and the other person were 

detained in prison, a Police station, or another place of 

detention: 

(e) evidence about the conduct of the defendant if that 

conduct is alleged to have occurred more than 10 years 

previously. 

(3) In a criminal proceeding tried with a jury, a party may 

request the Judge to give a warning under subsection (1) but 

the Judge need not comply with that request -

(a) if the Judge is of the opinion that to do so might 

unnecessarily emphasise evidence; or 

(b) if the Judge is of the opinion that there is any other good 

reason not to comply with the request. 

(4) It is not necessary for a Judge to use a particular form of words 

in giving the warning. 

(5) If there is no jury, the Judge must bear in mind the need for 

caution before convicting a defendant in reliance on evidence of 

a kind that may be unreliable. 

(6) This section does not affect any other power of the Judge to warn 

or inform the jury. 

(Emphasis added) 



20. Under subsections (2) and (2)( e ), the judge "must consider" whether 

to give a warning whenever evidence about the conduct of 

the defendant if that conduct is alleged to have occurred more than 

10 years previously. 

21. Under subsection (3) either party may request the judge to give a 

warning. Where that occurs, the judge has to consider the request 

having regard to a different mix of legal factors as set out in 

subsections (3)(a) and/or 3(b). The appellant's trial counsel made 

such a request in this case. 

22. Here, the Judge did consider whether to give the warning under 

subsection (2). The Judge declined to do so and gave reasons for 

her decision. 3 In response to trial counsel's specific request for a 

s 122 warning the Judge4, relying on different reasons, declined to 

do so5
• 

23. It will be submitted in detail below that this was a clear case 

for warnings to be given under s 122(2) ands 122(3) and that both 

sets of the Judge's reasons materially failed to comply with the 

requirements of s 122(2) ands 122(3). 

24. On the wider issues adumbrated in paragraph [l] of the judgment 

on leave to appeal, counsels' position can be stated shortly. 

25. Counsel submit that the majority judgment in CT v R 

(reaffirmed in this Court's unanimous judgment in L (SC 28/2014) 

v R)6 should be confirmed. 

26. Its starting point and analysis are correct m principle and 

consonant with the practical realities at trial of a defendant 

confronted with evidence which is more than 10 years old. 

Moreover, the majority judgment better reflects a Bill of Rights

friendly position, as required bys 6 of BORA. The right to present 

6 [2015] NZSC 53. 



a defence (s 25(e)), the right to a fair hearing (s 25(a)) and the right 

to the observance of the principles of natural justice (s 27(1)), and 

their common law antecedents, are each specifically engaged. 

27. It is simply not available for lower courts to ignore or manoeuvre 

around the clear decision in CT. 

28. In McGuire v Secretary of Justice [2018] NZSC 116 this Court 

made a clear determination on a similar concept. The Court was 

enjoined, including by law societies' representatives, to abandon a 

common law rule of long standing as to whether lawyers could 

charge themselves, for costs purposes, at their professional rates 

where they acted for themselves. The societies asserted it was now 

anomalous and bad and should be abolished. In order to achieve 

that result the Court of Appeal had to sidestep District Court and 

Family Court rules that validated the right. 

29. In McGuire the Supreme Court held that the Court of Appeal in 

Eichelbaum v Joint Action Funding wrongly abolished the practice 

by committing the error of believing they could change or sidestep 

existing law by reaching a reasoned decision on contestable 

propositions. Our law however requires adherence to existing law 

and only Parliament or regulatory amendment could alter it. In this 

case the concept of stare decisis applies and the trial courts and the 

Court of Appeal are bound by that. 

30. Counsel reserve the right to reply in writing to the submissions of 

the Crown and the intervener on these matters if they seek to 

relitigate CT. Counsel's views are irrelevant when supporting 

established binding precedent but the appellant obviously seeks 

the protection of the existing law. 



Crown Case 

31. In the period specified in the Crown Charge Notice the 

complainant was aged 10 years and 11 years and the allegation 

was that in an eighteen-month period the alleged offending took 

place in the complainant's home. 

32. The Crown's case is that on repeated occasions during the period 

the appellant would enter the complainant' s bedroom, initially 

entirely appropriately, but that after a period the appellant began 

to touch the complainant whilst she lay in bed. The appellant 

proceeded by touching her chest, then putting his hand inside her 

boxer shorts and rubbing her genital area. 

33 . Then, after a period, the allegation was that the appellant would 

instruct the complainant as to what she was to do, including touching 

his penis and encouraging the complainant to perform oral sex. That 

progressed, according to the complainant, to the point where the 

complainant did stroke the appellant's penis, hold it in her hands and 

kiss it but oral sex never went beyond that. 

34. The later allegation was that events progressed to the appellant 

starting to perform oral sex on the complainant, penetrating her 

vagina with his fingers and penetrating her vagina with his penis. 

35. At Labour weekend in October 2001 the complainant attended a 

family occasion with her fathe r.7 Neither the complainant's 

mother nor the appellant attended that function. There the 

complainant made a false allegation of sexual misconduct against 

her uncle.8 



36. On return the complainant's father told the complainant's mother 

that during the weekend the complainant had accused the uncle of 

sexual misconduct which was a false allegation. 9 

37. The complainant admitted to her parents that the story about the uncle 

had just been a joke. The complainant then told them that she had been 

touched by the appellant. 

38. The complainant was questioned about whether anyone else had done 

such a thing. 10 She was expressly asked whether the appellant had 

ever given her a "wedgie" (the act of pulling up her knickers). 

Ultimately, she went on to say, at that time, that the appellant 

had touched her "tummy". 11 

39. The appellant who was not at the complainant's home at the time 

was summonsed to attend and confronted by the complainant's 

mother and father.12 The appellant denied the accusation. The 

complainant repeated the accusation in the appellant's presence 

becoming very upset. 13 

40. The appellant maintained that he had not touched the complainant. 

It was then asserted, whilst the complainant was in the room, 

that the appellant had admitted misconduct but which he later 

retracted saying that he had only admitted to touching the 

complainant because he did not want to upset her. 14 

41. Four witnesses gave evidence at trial about this confrontation namely 

the complainant, the complainant's parents and the appellant. 

At the time they were giving the evidence they were talking about 

events sixteen years previously. The appellant's case 

and his evidence was that there was a confrontation but that he had 

made no admission at all. 15 

9 

10 

ll 

12 

13 

14 

IS 



42. Even prosecuting counsel in her closing address described 

the evidence about how the initial complaint was made as being one 

where there was "some confusion" over how the initial complaint 

was made. 16 

43. Consequently m 2001 the Police were informed and the 

complainant on 1 November 2001 (very shortly before her twelfth 

birthday) made an evidential video which was played to the jury 

as part of the Crown's case.17 In the interview, the complainant told 

the Police that the touching had begun in May 2001 and ended in 

October 2001. 

44. At that time her complaint was of the appellant touching her 

including her shoulders, chest area and down to her pelvic area 

including that he "might" have touched her vagina, but she "[did 

not} know whether he did it on purpose or not."18 

45. The complainant then spoke of it occurring "maybe three times a 

month"19 and that it had started when she was about 11 ½ years 

old and would have occurred for about six months20 and had ceased 

probably in April/May 2001.21 

46. The complainant then corrected that by saying it had commenced 

in May 2001 and finished around November 2001. 22 

47. The complainant then described the appellant touching her breasts 

some three to four times23 and she gives more description of the 

appellant's hand and finger " ... right beside my vagina like nearly in 

it ... "24 which occurred three times".25 

16 

17 

18 
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24 

25 



48. In the same interview the complainant also claimed that she had 

told the appellant's son what was happening. 26 

49. A Police investigation ensued with the result that the Police 

interviewed the appellant in 2001. The appellant denied the 

allegations. No further action was taken by the Police and no 

charges against the appellant were laid.27 

50. According to the evidence recorded in a pre-trial judgment declining 

to grant the appellant a stay, there were three reasons the Police 

decided not to prosecute. The first was a concern the complainant 

might not be believed because of her lie about the uncle. The Police 

concluded that the lie would impact on the complainant's credibility. 

The second reason was that the complainant' s mother wanted closure 

so that her daughter could move on. Thirdly, overall, the Police were 

not satisfied that the evidence at that time was sufficient to enable a 

jury to convict the appellant.28 

51. In 2002 the complainant and her mother left New Zealand to live 

in Ireland.29 

52. Fourteen years later the complainant made another video recorded 

interview, this time in London, England on 13 November 2015 . 

The amended transcript of this interview was produced as Exhibit 

2 at the trial. 30 

53. At the time of the second interview, the complainant understood from 

the New Zealand Police that her first interview in 2001 had been lost 

or misplaced. 

54. It was this interview which formed the basis of the Crown' s case. 

26 

27 

28 

29 

30 

The obvious differences between the complaint made on 

1 November 2001 and 13 November 2015 were explained by the 

complainant in her evidence in very emotional terms. 



55. Following the complainant's 2015 evidential interview, the appellant 

was interviewed, arrested and charged with ten charges of indecency 

with a girl aged under 12, five charges of sexual violation by unlawful 

sexual connection, one charge of attempted sexual violation by rape 

and two charges of sexual violation by rape. Some of the charges were 

representative charges. 

Trial Events 

56. The defendant applied pre-trial for a stay on the grounds of undue 

delay. The application was refused.32 

57. The complainant gave evidence at trial33 and both the video recorded 

interviews were played, the 13 November 2015 was played first and 

then the 1 November 2001 interview was played. 

58. The complainant's mother gave evidence34 as did the 

complainant's father. 35 The only other Crown evidence was a 

brief of evidence read by a doctor36 explaining that the absence of 

physical injury to the complainant (because she had been 

examined by a doctor in 2001) was not unusual. 

59. The appellant gave evidence in his own defence denying the 

allegations made37
. 

60. The appellant's son gave evidence38 via a pre-recorded 

video/audio link. His evidence contradicted the complainant in a 

material way. He denied that the complainant had ever made any 

complaint to him about his father's conduct. 39 

31 
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61. Ironically, his evidence was attacked by the Crown prosecutor on the 

basis that so much time had elapsed that he would not have 

remembered such a thing40 • 

62. The complainant herself during the trial expressly acknowledged 

that there were vast differences between the 2015 video and the 

2001 video, the complainant saying that she had left out a lot of the 

details when interviewed in 2001 41
. 

63. Closing addresses were delivered on 28 July 2017 and at some 

stage on that date it appears the Judge on her own motion prepared 

Minute 1 of even date42
. It is unclear from the minute when 

precisely the minute was prepared or when the Judge made the 

decision that she did. It may have been at the conclusion of the 

evidence or after the closing addresses of counsel but that fact is 

not known. The whole minute is relevant to this appeal. 

64. The minute records that "Neither counsel have requested a jury 

direction pursuant to s 122 of the Act."43 

65. The Judge observes that "It does not appear the defendant 1s 

prejudiced in his defence by the passage of tirne."44 

66. In declining to give a s 122 direction the Judge expressed the 

following reasons: 

39 

40 

41 

42 

43 

44 

"For this reason and the reason that a direction is likely to 

unnecessarily and unhelpfully emphasise evidence or parts of the 

evidence in a confusing manner, when the complainant's evidence is 

clear and specific, the defendant' s evidence is that it did not occur and 

he did not have the opportunity when the offending is said to have 

occurred. The real issue for the jury centres on the credibility of the 

complainant and the defendant rather than reliability." 



67. The Judge then delivered her summing up.46 

68. The jury retired.47 

69. Following this, the Judge enquired of counsel whether there were 

any matters arising.48 

70. Defence trial counsel indicated that he had an issue under s 122. 

He then expressly requested that a s 122 direction be given.49 

The exchanges between counsel and the judge are separately 

transcribed50 and, with respect, need to be read in extenso. 

71. After that exchange with counsel the Judge added an addendum to 

the Minute 1 in which the Judge declined defence counsel's 

request. It is submitted that the reasons given by the Judge for 

declining to give a s 122 warning (arising pursuant to s 122(3)) 

arguably go to the heart of the appellant's appeal: 

45 

46 

47 

48 

49 

50 

"ADDENDUM 

[3) After the jury retired, defence counsel raised the matter of a jury 

direction to the effect the complainant's evidence may be 

unreliable due to the passage of time. Having heard the evidence 

(and closing addresses), I was unable to agree that time may have 

affected the reliability of the complainant's evidence. The 

allegations were specific and described the defendant's conduct to 

her when she was a child. She gave comprehensive evidence on the 

reasons for delay in prosecuting the charges . The issue remained 

credibility, that the allegations were fabricated. There was no 

suggestion that the complainant had been mistaken or had 

misinterpreted the defendant's conduct or circumstances, nor that 

she had been unable to recall important features, or that her memory 



was faulty due to the passage of time. Her evidence was of what she 

had experienced as a child, not as an adult trying to recall what had 

happened 16 years previously. 

[4] For the record, Crown couns el opposed a direction.51 

[5] I decline to give a direction. 1 advised counsel I would again 

record my view."52 

72. The jury found the appellant guilty on all charges. 

Court of Appeal 

73. In the Court of Appeal, the appellant's counsel, submitted that it was 

incumbent on the trial Judge to mitigate the inevitable prejudice 

caused by the long delay. In his submission, the failure to give a s 

122 direction in this case was an error that rendered the trial unfair 

and created the risk of a miscarriage of justice. In support, the 

appellant's counsel relied on this Court's judgments in CT v R53 and 

L V R.54 

74. In rejecting that submission, the Court of Appeal essentially adopted 

the reasoning of the trial Judge. 

75. The Court of Appeal stated that it was satisfied on the particular 

facts of this case that there was good reason not to give a s 122 

warnmg. 

76. The Court of Appeal concluded that to have issued a warning "was 

both unnecessary and potentially confusing. It could also have been 

construed unfairly by the jury as an invitation to disbelieve the 

complainant when as the jury knew no one least of all the defence 

was suggesting that her memory was faulty. " 

51 

52 

53 

54 



77. In sum, the Court of Appeal in this case, essentially approved the trial 

Judge's refusal to provide the s 122 warning repeating justifications 

analysed and disapproved of in the majority judgment of this Court 

in CT v R and in this Court's unanimous judgment in L v R. 

In particular: 

(a) that the warning is primarily for issues of memory; and 

(b) that the warning is somehow about the complainant personally, 

rather than the evidence itself. 

In sum, the courts below failed to affirm the proposition that the s 122 

warning is a fundamental statutory protection, the purpose of which, 

read together with BORA guarantees via s 6 of BORA, is designed to 

ensure fairness, the rights to present a defence, to a fair trial, and to 

guard against miscarriages of justice. 

Section 122 and the Authorities 

78. The provision and the authorities on s 122 will be familiar to the 

Court. 

79. Nevertheless, counsel wish to emphasise the pertinent wording of 

s 122: 

122 Judicial directions about evidence which may be 

unreliable 

(1) If, in a criminal proceeding tried with a jury, the Judge 

is of the opinion that any evidence given in that 

proceeding that is admissible may nevertheless be 

unreliable, the Judge may warn the jury of the need for 

caution in deciding -

(a) whether to accept the evidence: 

(b) the weight to be given to the evidence. 



(2) In a criminal proceeding tried with a jury the Judge 

must consider whether to give a warning under 

subsection (1) whenever the following evidence is given: 

(a) hearsay evidence: 

(b) evidence of a statement by the defendant, if that 

evidence 1s the only evidence implicating the 

defendant: 

(c) evidence given by a witness who may have a motive to 

give false evidence that is prejudicial to a defendant: 

( d) evidence of a statement by the defendant to another 

person made while both the defendant and the other 

person were detained in prison, a Police station, or 

another place of detention: 

(e) evidence about the conduct of the defendant if that 

conduct is alleged to have occurred more than 10 

years previously. 

(3) In a criminal proceeding tried with a jury, a party may 

request the Judge to give a warning under subsection (1) 

but the Judge need not comply with that request -

(a) if the Judge is of the opinion that to do so might 

unnecessarily emphasise evidence; or 

(b) if the Judge is of the opinion that there is any other 

good reason not to comply with the request. 

(4) It is not necessary for a Judge to use a particular form of 

words in giving the warning. 

(5) If there is no jury, the Judge must bear in mind the need for 

caution before convicting a defendant in reliance on 

evidence of a kind that may be unreliable. 



(6) This section does not affect any other power of the Judge to 

warn or inform the jury. 

(Emphasis added) 

80. The central and fundamental point of law involved in this appeal 

is whether the trial judge and the Court of Appeal correctly applied 

s 122 and correctly applied this Court's judgments in CT v R55and L v 

Rs6 

81. In those two judgments, this Court unambiguously confirmed that 

the Court of Appeal was interpreting the s 122 warning provisions 

too narrowly and was generally discouraging the use of that warning 

by trial judges. 

82. In CT v R the Supreme Court spent considerable time discussing the 

policy behinds 122(2)(e) of the Act. The majority (comprising Elias 

CJ, McGrath and William Young JJ) expressed the view that 

s122(2)(e) is intended to address the concern that a lengthy lapse of 

time between the conduct in issue and the evidence at trial may raise 

issues ofreliability that bear on the fairness of the trial. They did not 

consider that as 122 warning was limited to cases where the evidence 

itself may be unreliable because of the passage of more than 10 years. 

The majority observed that other fair trial concerns may also be 

relevant, for example, such as the fact, in that case, that delay had 

made it more difficult for the defendant to check or answer the 

allegations. The majority considered that a judge may conclude that 

evidence may be unreliable for the purpose of s 122(2)( e) for reasons 

other than the effect of the delay on the memory of the complainant. 

83. Paragraphs [43]-[57]57 of the majority judgment are relied upon. 

In particular: 

[43] . . . Section 122 is not concerned with the policies which formerly 

led to requirements of corroboration or scepticism about delayed 

55 [2014] NZSC 155 at paras [40]-[57]. 
56 [2015] NZSC 53 at paras [25]-[32]. 
57 [2014] NZSC 155 at paras [43] -[57]. 



complaint in sexual cases, both of which are rejected in contemporary 

law. Section 122 addresses, rather, the different concern, equally 

relevant to sexual cases as it is in relation to other allegations of 

criminal offending, that a lengthy lapse of time between the conduct 

in issue and the evidence at trial may raise issues of reliability that 

bear on the fairness of the trial. Where the judge considers the 

evidence may be unreliable for that reason ( or for the other reasons 

identified in s 122(2)), consideration of a warning is required and its 

absence may lead to unfairness in the trial. 

[44] ... Section 122 is instead concerned with trial fairness in all 

cases and in respect of all witnesses in circumstances identified in 

the legislation where experience indicates that there are risks of 

unreliability. 

[45] ... The scheme of s 122(2), which identifies types of evidence 

for paiiicular attention, makes it clear that "unreliability" is not a 

narrow or technical term. In such circumstances, it may be unwise 

to attempt refinement or classification of when evidence may be 

unreliable. Nor, given the high threshold of ten years before the lapse 

of time prompts consideration of a warning, is a restrictive approach 

to directions under s 122 warranted. 

[ 4 7] It is clearly established that there is no basis to suggest that delay 

in reporting in sexual offending cases necessarily reflects on the 

credibility of the complainant. That does not mean, however, that the 

concern that s 122 addresses more generally should be viewed with 

lack of favour in cases of sexual offending or that there should be a 

requirement that the evidence itself should be "inherently" unreliable 

by reason of the effect of delay on memory. 

[49] For these reasons , we are of the view that in a case which is 

within s 122(2)(e), a judge may conclude that the ability or 

otherwise of a defendant to check and challenge the evidence of a 

complainant is material to the judge's assessment whether that 

evidence may be "unreliable" . In other words , a judge may conclude 

that evidence may be unreliable for the purposes of s 122(2)( e) for 

reasons other than the effect of delay on the memory of the 

complainant. 



[50) . . . A general view that such warnings are generally unnecessary 

or inappropriate is thus inconsistent with the premise of the section and 

cannot constitute a good reason not to give a warning for the purposes 

ofs 122(3)(b). 

[51] The reality, as recognised in R v 0, is that in cases of long-delayed 

prosecution there will almost always be a risk of prejudice. That this 

is so will be more apparent to the trial judge than to the jury. Unless 

the judge takes personal responsibility for pointing out that risk and 

adds the imprimatur of the breach to the need for caution, the jury 

will be left with competing contentions from counsel and without 

any real assistance in addressing them . 

[57] The statutory direction that "a particular form of words" is not 

required must be respected. What is important is the substance of 

what the judge says which, of course, must reflect the circumstances 

of the case at hand. Judges would be well-advised to seek 

submissions from defence counsel as to the particular risks of 

prejudice in respect of which a direction is sought. The judge may 

see a particular risk as insufficiently substantial to warrant direction. 

But in deciding not to give a direction , a judge must remember that 

the risk need not be of a kind which might warrant a stay and that there 

will almost always be some risk of prejudice in cases in which 

decades pass between alleged offending and trial. And s 122(3 ) 

should not be overlooked . Where requested , the judge must give a 

warning unless s 122(3)(a) applies or there is other good reason not 

to do so. 

(Footnotes omitted) 

84. Following CT v R is the further unanimous judgment of this Court in 

L v R 38 where the Court confirmed:58 

[25] This Court, in CT v R, noted that the Court of Appeal had generally 

discouraged the giving of s 122 warnings. This Court did not consider 

that to be the correct approach. It said that the "whole premise of the 

section is that it is not always appropriate to leave it to counsel to point 

out the risks associated with particular types of evidence" . It followed 

58 L v R [2015] NZSC 53 at paras [25]-[26]. 



that a "general view that such warnings are generally unnecessary or 

inappropriate is thus inconsistent with the premise of the section". It 

was also emphasised that the judge should take personal responsibility 

for pointing out the risk of prejudice arising in cases of long delayed 

prosecution and add "the imprimatur of the bench to the need for 

caution". Otherwise "the jury will be left with competing contentions 

from counsel without any real assistance in addressing them". 

[26) This Comi also held that the term unreliability is not a narrow or 

technical term and that a restrictive approach to directions under s 122 

is not warranted. The Court also held thats 122 is not merely concerned 

with the effect of time (and intervening events) on memory. It was held, 

by majority, that s 122 covers the effect of delay on the ability or 

otherwise of a defendant to check and challenge the evidence of a 

complainant. 

(Footnotes omitted). 

85. Counsel note, in parenthesis, that there is no mention of BORA in 

either CTv R or L v R. 

86. This appears surprising given the mandatory direction m s 6 of 

BORA. 

87. With respect, there can be no doubt that s 6 requires that s 122 

must be given a BORA-consistent interpretation and application. 

88. As previously submitted, the BORA guarantees engaged in s 122 

cases include the right to present a defence (s 25(e)), the right to a 

fair hearing (s 25(a)) and the right to the observance of the 

principles of natural justice (s 27(1)). 

89. Again, with respect, it is submitted that the approach and analysis of 

the majority in CT v R is supported and enhanced by reference to 

the applicable BORA guarantees. 

Application to this Case 

90. It is submitted that there was wholesale non-compliance by the trial 

judge in respect of s 122 issues. 



91 . First, the trial judge on 28 July 2017 orally issued Minute 1.59 

92. It originally contained two short paragraphs. The minute does not 

identify what parts of s 122 are being addressed. Nor does the minute 

refer to any legal authorities, including this Court's judgments in CT 

v R andL v R. 

93. The judge does record three matters. First, that neither counsel have 

requested a jury direction pursuant to s 122 of the Act60• Secondly, 

the judge stated, without elaboration, that it does not appear that 

the defendant is prejudiced in his defence by the passage of time61. 

Thirdly, the judge proffered the following reasons for her decision: 

"For this reason and the reason that a direction is likely to 

unnecessarily and unhelpfully emphasise evidence or parts of the 

evidence in a confusing manner, when the complainant's evidence is 

clear and specific, the defendant ' s evidence is that it did not occur and 

he did not have the opportunity when the offending is said to have 

occurred. The real issue for the jury centres on the credibility of the 

complainant and the defendant rather than reliability."62 

94. It is submitted that the judge's reasoning, such as it is, does not pass 

muster in terms of the matters required to be considered under s 

122(2) generally ands 122(e) in particular. 

95. After the judge had delivered her summing-up and the jury had 

retired, the judge enquired of counsel whether there were any matters 

arising.63 

96. Defence counsel requested that as 122 direction be given.64 

97. The exchanges between counsel and the judge are separately 

transcribed65 and, with respect, need to be read in full. 

59 
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98. After the exchanges with counsel the judge added an addendum to 

the Minute 1 in which the judge declined defence counsel ' s 

request.66 

99. Defence counsel requested that as 122 direction be given.67 

100. Clearly, counsel's request was made under and triggered s 122(3) 

generally ands 122(3)(a) and (b) in particular. 

101. The judge declined counsel's request for as 122 warning. 

102. The judge's reasons are transcribed in an addendum to Minute 1.68 

103. The addendum reads: 

66 

67 

68 

[3] After the jury retired, defence counsel raised the matter of 

a jury direction to the effect the complainant's evidence 

may be unreliable due to the passage of time. 

Having heard the evidence (and closing addresses), I was unable 

to agree that time may have affected the reliability of the 

complainant's evidence. The allegations were specific and described 

the defendant's conduct to her when she was a child. 

She gave comprehensive evidence on the reasons for delay in 

prosecuting the charges . The issue remained credibility, 

that the allegations were fabricated. There was no suggestion that 

the complainant had been mistaken or had misinterpreted the 

defendant's conduct or circumstances, nor that she had been unable 

to recall important features , or that her memory was faulty due to 

the passage of time. Her evidence was of what she had experienced 

as a child, not as an adult trying to recall what had happened 16 years 

previously. 

[4] For the record, Crown counsel opposed a direction. 

[5] I decline to give a direction. I advised counsel I would again 

record my view. 



104. It is submitted that these reasons are not adequate to comply with 

the requirements of s 122 as interpreted by this Court in CTv Rand L 

vR. 

105. The first point is that defence counsel's request was made under 

s 122(3). 

106. That triggered the provisions of s 122(3) generally ands 122(3)(a) and 

(b) in particular. 

107. As recognised in the majority judgment in CT v R, once a warning 

request has been made under s 122(3), the default position is that 

"the judge must give a warning unless s 122(3)(a) applies or 

there is other good reason not to do so. 69 

108. With respect, the judge does not appear to be aware that counsel's 

request fundamentally altered the legal landscape by requiring the 

judge to approve the request unless s 122(3)(a) or (b) applied. 

Certainly, the judge does not mention either of those provisions in her 

reasons. 

109. Under s 122(3)(a), the judge need not comply with the request 

"if the Judge is of the opinion that to do so might unnecessarily 

emphasise evidence". That is the only available ground under 

s 122(3)(a). 

110. The judge fails to address this issue in her reasons. 

111. In any event, in this case a simple warning of the need for caution 

in deciding whether to accept the complainant ' s evidence of events 

sixteen years previously and the weight to be given to the evidence 

could not possibly have "unnecessarily emphasise[d] evidence". 

112. Alternatively, the judge could, under s 122(3)(b), decide not to give a 

warning "if the Judge is of the opinion that there is any other good 

69 CT v R [2014] NZSC 155 at para [57]. 



reason not to comply with the request." With respect to the Judge, 

there was no other good reason not to comply with the request. 

113. The judge's reasons, such as they were, and expressed in Minute 

1, were simply that the judge was "unable to agree that time may 

have affected the reliability of the complainant's evidence."70 

114. The judge continued, "[t]he issue remained credibility, that the 

allegations were fabricated."71 

115. And further, "[t]here was no suggestion that the complainant had been 

mistaken or had misinterpreted the defendant' s conduct or 

circumstances, nor that she had been unable to recall important 

features, or that her memory was faulty due to the passage of time. 

Her evidence was of what she had experienced as a child, not as an 

adult trying to recall what had happened 16 years previously. "72 

116. It is submitted that whether taken individually or cumulatively those 

were not good reasons for the judge's refusal to give a passage of time 

warning. 

117. Counsel submit that the default position under s 122(3) requiring a 

warning was not displaced by the existence of "good reasons" 

contemplated bys 122(3)(b ). 

118. To the contrary, counsel submit that there were substantial and 

compelling reasons for a s 122 warning to be given in this case. 

119. The complainant was the pivotal Crown witness. 

120. The police interviews she gave in 2001 and 2015 were vastly different 

in length, content, detail and breadth. 
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121. Of the 2015 interview (which was played first) , it can truly be said 

that the interview introduced new, more detailed, and more dramatic 

allegations of sexual misconduct. 

122. Issues of the complainant' s memory and recollection were core trial 

issues both of which, with the passage of time, are inherently 

fallible. 

123. One of the issues the jury was required to carefully consider was 

whether there was a reasonable possibility that the complainant's 

memory might have been embellished with the lapse of time. 

124. The judge would have known that the appellant was not prosecuted 

after the complainant's 2001 Police interview because the Police 

considered that her lie to her parents about sexual misconduct against 

her by her uncle constituted an impediment to a successful 

prosecution of the appellant. 

125. A warning was necessary to enable the defence to be put fully and 

fairly. 

126. The judge' s failure to give a warning inevitably created a perceptible 

risk of a miscarriage of justice. 

127. Additionally, counsel notes that the passage of time had featured in 

the case. While it is true that the thrust of the defence case was on the 

issue of credibility, even the Crown prosecutor expressly identified 

that the issue for the jury was both credibility and reliability.73 

128. There had been a challenge to the complainant's reliability based on 

what she said she could not remember, such that the Crown prosecutor 

specifically dealt with it in her closing address. 74 

129. Then there was the very confusing evidence about precisely what 

happened when the complaint first surfaced in October 2001. 

Even the Crown prosecutor referred to this issue by describing that 

73 
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there was "some confusion" over how the initial complaint was made 

saying: 

"Now we know that in 2001 [the complainant] did indicate to her 

parents that something was happening to her. The Crown accepts 

that there is some confusion over how the initial complaint was 

made. These events occurred a long time ago and you will 

appreciate that over time people will remember particular parts 

of the same event and they will remember that which was important 

to them at the time. They can only give an account that they recall and 

their recollection will always be affected by their own perception 

of events . We know that as a result of that initial conversation, 

that [the complainant's mother] said the defendant was touching 

her."1s 

130. Here the issue of the complainant's reliability and the passage of 

time were very important. The complainant on that very day had 

made an admittedly false allegation against her uncle. On one view 

of the evidence the complainant's mother had suggested to her that 

the appellant was responsible for some sort of misconduct. 

Some Crown witnesses 76 claimed the appellant made an admission, 

but the appellant absolutely denied it.77 

131. Finally, and most importantly, there were Crown attacks on 

the evidence of the appellant and on the evidence of his son 

which utilised the passage of time. 

132. The appellant's son gave important evidence contradicting the 

complainant in a material way. Her evidence about the 

appellant's son appears in her 1 November 2001 Police interview 

where she said she complained to him several times about the 

conduct of his father.78 She said much less about the topic in her 

13 November 2015 Police interview.79 
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133. Yet when the complainant was challenged about this in evidence 

before the jury she spoke only of what she described as her "adult 

memory". 80 

134. The appellant's son gave evidence contradicting what she said81 

but then his evidence was attacked on the basis that so much time 

had elapsed that he would not have remembered such a thing.82 

135. Then in closing Crown counsel addressed the jury about the 

appellant's son' s lack of recall. 83 

136. As was said in CT v R: 

"a judge may conclude that the ability or otherwise of a defendant to 

check and challenge the evidence of a complainant is material to the 

judge's assessment whether that evidence may be "unreliable". In other 

words, a judge may conclude that evidence may be unreliable for the 

purposes of s 122(2)(e) for the reasons other than the effect of delay on 

the memory of the complainant."84 

137. It is submitted that the present case is a clear example where the 

narrow interpretation, expressly rejected by this Court, still 

appears to have been applied in the Court of Appeal. 

138. The Court of Appeal in this case wrongly approved the refusal to 

provide the s 122 warning repeating justifications analysed and 

disapproved ofby this Court. In particular: 

(a) that the warning is primarily for issues of memory; and 

(b) that the warning is somehow about the complainant 

personally, rather than the evidence itself. 

139. In sum, the courts below failed to affirm the proposition that the 

s 122 warning is a fundamental statutory protection, the purpose 
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84 CT v R at para [49]. 



of which is designed to reinforce a collection of BORA guarantees 

and to ensure fairness, a fair trial, and to guard against miscarriages 

of justice. 

Conclusion 

140. Sections 122(3) of the Act applied. Its meaning and importance is

settled by the Supreme Court in CT.

141. Defence trial counsel had expressly requested the judge to give a

reliability warning.

142. When the matter came on for trial in July 2017, sixteen years had

elapsed between the alleged conduct of the appellant and the evidence

given at trial by the complainant, the pivotal Crown witness.

143. This was not a case where the warning might unnecessarily emphasise

evidence, nor would it be an attack on the complainant and there was

no other good reason not to comply with the request.

144. This was a clear case where a reliability warning should have been

given. The issues of reliability were not merely related to peripheral

matters but went to the heart of various accounts that founded the

charges.85

145. The fact that a warning was not given meant that the trial miscarried.86 

146. For the foregoing reasons, it is submitted that the appeal should be

allowed and the appellant's convictions quashed.

CERTIFICATION: These submissions do not contain, to the best of 
counsel's knowledge, any information that is suppressed. 

DATED at Wellington on this 22nd day of April 2022 

Antony Shaw 
Counsel for the Appellant 



85 L v R at para [32] (per Glazebrook J per curiam). 
86 L v R at para [32] (per Glazebrook J per curiam). 




