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MAY IT PLEASE THE COURT: 

A. Summary of argument 

1. This is an appeal against a decision of the Court of Appeal 1 in respect of 

s 44 of the Property (Relationships) Act 1976 ("the Act"). The Court of 

Appeal upheld the decisions of both the Family Court2 and the High 

Court3 that the first appellant Mr Sutton's transfer of the property ("Pt 

Chevalier") to the Todd Sutton Trust ("the Trust"), was a disposition 

made in order to defeat the rights or claim of the respondent, Ms Bell, 

under s 44 of the Act. 

2. The appeal raises three main issues: 

a. Does s 44(1) apply to a disposition that takes place before a 

marriage, civil union or de facto relationship4 begins? 

b. What is the legal test to determine whether a disposition has been 

made "in order to defeat the rights or claim of any person", as 

required by s 44(1 )? 

c. Did Mr Sutton transfer Pt Chevalier to the Trust in order to defeat 

Ms Bell's claim or rights under the Act? 

3. The respondent's case is that the courts below correctly held thats 44(1) 

applies where a person disposes of property to a trust before a qualifying 

relationship under the Act has come into existence, provided the 

requirements of the section are otherwise met. This is consistent with 

both the language of s 44 and the wider the scheme of the Act. 

4. As to the second issue, the legal test to be applied to determine whether a 

disposition has been made "in order to defeat the rights or claim of any 

person" is that an applicant under s 44(1) must show that the disposing 

party knew that, in making the disposition, he or she was exposing the 

1 Sutton v Bell [2021] NZCA 645 ("Court of Appeal decision"). [101.0187) 
2 Bell v Sutton [2019] NZFC 5363 ("Judge Druce's decision"). [101.0027] 
3 Sutton v Bell [2020] NZHC 1557 ("High Court decision"). [101.0115) 
4 As defined by the Act in ss 2A, 2AB and 2D ("qualifying relationship"). 



other person to a significantly enhanced risk of loss of claim or rights 

under the Act. In respect of the third issue, the courts below rightly found 

that test was satisfied here. 

5. The appellants' case rests on an unduly narrow interpretation of the 

court's jurisdiction under s 44(1 ). It is inconsistent with the legislative 

context of s 44, the underlying purpose of the Act, and would lead to 

injustice. 

6. Contrary to the appellants' submissions, the Court of Appeal's decision 

does not create a new class of relationship under the Act, breach 

fundamental rights or have unwieldy consequences. Nor does the 

existence of a benign motive for transfer rebut or negate the application 

of s 44 where the requisite intent is proven. Finally, neither ss 26 and 

26A, nor the Court's remedial discretion under s 44, provide a shield for 

the appellants here. 

B. The facts 

7. The salient facts are as follows. 5 Mr Sutton and Ms Bell met in July 2003 

and commenced a sexual relationship shortly afterwards. At the time, Mr 

Sutton had just finalised the division of property following the end of his 

marriage earlier that year, pursuant to which he acquired his former 

wife's share in Pt Chevalier, the former family home. 

8. Ms Bell moved into Pt Chevalier in February or March 2004 and rented 

out her apartment shortly after. The couple slept together in Mr Sutton's 

bedroom. Ms Bell ran her business from the home office. Around the 

time she moved in, Ms Bell emailed Mr Sutton about the potential 

consequences of the Act on the sharing of the family home and suggested 

he take steps to ensure Pt Chevalier remained his separate property. 

9. The parties' relationship continued over the course of 2004. In September 

Mr Sutton won a free legal consultation in a raffle at the Auckland Home 

Show. Mr Sutton met with James Sherer of Hoffman law on 24 

5 The relevant background is conveniently summarised at [l]-[14] of the Court of Appeal 
decision [101.0188) and [13]-[35] of the High Court decision. [101.0137) 
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September 2004, following which he settled the Trust on 9 November 

2004. Pt Chevalier was sold to the Trust on 29 November 2004. At the 

same time Mr Sutton signed a memorandum of wishes, executed a full 

gifting programme forgiving the Trust's debt and made the first gift of 

$27,000. 

10. The parties' first child was conceived in December 2004/January 2005 

and the High Court found that a qualifying de facto relationship 

commenced around this time. 6 [ redacted] was born on 17 September 

2005 and Ms Bell became a fulltime parent. Ms Bell sold her apartment 

and significant renovations were undertaken on Pt Chevalier. Their 

second child, [redacted], was born in February 2009. 

11. The parties separated on 1 September 2012. Ms Bell remained in the 

family home with the children until April 2017, [redacted]. There is no 

other relationship property of any significance. 

C. The Act: an overview 

12. The Act is the principal source of law for the division of property when a 

relationship ends and has become a fundamental part of New Zealand's 

social fabric. The cornerstone of the Act is that, on division, each partner 

is entitled to a just division, and there is a presumption that relationship 

property will be divided equally. 7 The statutory purpose in s 1 M and 

principles in s 1 N of the Act seek to give effect to this policy objective. 

In particular the Act mandates that contributions of partners are to be 

recognised as equal and that a just division will have regard to the 

economic advantages and disadvantages arising from the relationship. 

13. There are several features of the framework of the Act that are 

particularly relevant to the issues to be determined in this case. 

14. The Act provides for a deferred regime of property sharing. The rights of 

the parties arising during, or prior to, a qualifying relationship are 

inchoate until an intervening event such as separation or death occurs. At 

6 High Court decision, at [75]. [101.0154] 
7 Property (Relationships) Act 1976, s 1C(3). 
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that point rights under the Act crystallise, giving partners the entitlement 

to share in the relationship property. 8 

15. Prior to that point, a person is broadly free to deal with property as if the 

Act did not exist. 9 That freedom is not absolute, however. First, the Act 

contains several statutory measures aimed at protecting the latent claim 

of a non-owner party during the period preceding an order under the 

Act. 10 Secondly, the Act gives only limited protection to pre-relationship 

assets. It is "[o]nly to the limited extent that they escape the numerous 

relationship property categories ... do such assets fall into the residue of 

separate property". 11 

16. Therefore, as the Family Court has recognised, whilst "the rights of the 

parties during a marriage are inchoate and each are free to deal with 

their separate property as they see jif', they do so, "in the shadow of the 

Act with the knowledge that certain provisions enable the Court to look 

at historical events in order to determine discretionary matters ... ". 12 

17. Relevantly, several sections of the Act require the court to undertake a 

retrospective assessment of circumstances during, or prior to the 

commencement of, a qualifying relationship, to determine how a just 

division is to be achieved upon the relationship ending. 13 

18. The temporal reach of the Act is therefore not so constrained as the 

appellants contend. 14 By way of example, s 8(1 )( d) of the Act provides 

that property owned by either spouse or partner "immediately before their 

relationship began" will be relationship property if it was acquired "in 

contemplation of the ... relationship" and was intended for the partners' 

common use and benefit. Section 16 similarly enables the court to make 

an adjustment to the shares of the partners in relationship property where 

one partner sold his or her home "in contemplation of the ... 

relationship". Rather than being a guillotine which drops when a 

8 Property (Relationships) Act 1976, s 2F. 
9 Property (Relationships) Act 1976, s 19. 
w Fisher on Matrimonial and Relationship Property (online ed, LexisNexis) at [1.28] and, as 
to the deferred scheme of the Act generally, at [1.2). 
11 Fisher on Matrimonial and Relationship Property at [5.21]. 
12 Tregonning v Tregonning FC Auckland FAM-2006-004-2322, 7 April 2009 at [29). 
13 See, for example, Property (Relationships) Act 1976, ss 2D, 8(1)(d), 15, 16 and 21. 
14 Appellants' submissions, in particular, at [23.14] and [24.1). 

4 



qualifying relationship begins, the Act requires the court to examme 

different stages of a relationship, including what happened before it 

began, as well as its overall length. This is an important part of the way 

in which the Act operates to fulfil its statutory purpose of providing the 

parties with a just division of property. 

19. The Act's legislative reach was expressly extended when it was amended 

in 2001 to recognise de facto (including same sex) relationships. Because 

the start and end dates of de facto relationships are questions of fact, this 

change consequently introduced a degree of uncertainty as to how ( and 

when) the Act might apply to such relationships. This, in fact, appears to 

be the crux of what the appellants find objectionable in this case. 15 The 

appellants' attempt to address these concerns by adopting an unjustifiably 

restrictive reading of s 44(1) is however misdirected, and wrong as a 

matter of law. 

20. For those wishing to ameliorate uncertainty, the Act provides machinery 

to contract out of the presumptive equal sharing regime. Contracting out 

under s 21 is available after a qualifying relationship has begun, but also 

to any two persons "in contemplation of entering into" a qualifying 

relationship. It can address both existing and future property. Section 21F 

stipulates formal requirements to ensure that each party to such an 

agreement makes a free and informed decision, and s 2 lJ enables the 

court to set aside an agreement if it is satisfied that giving effect to it 

would cause serious injustice. The contracting out regime thus recognises 

a couple's autonomy 16 by providing a legitimate route for those who seek 

to avoid the statutory regime, whilst incorporating safeguards to protect a 

vulnerable or financially weaker partner or spouse. It is a single purpose 

pathway around the provisions of the Act, designed to be fair. 

21. These central features of the purpose and scheme of the Act, as well as its 

underlying principles must inform the analysis of the issues arising here. 

15 Appellants' submissions at [27]-[27.5]. 
16 Court of Appeal decision at [28]. [101.0196) 
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D. Does s 44(1) apply to a disposition that takes place before a 

qualifying relationship begins? 

22. This issue concerns the interpretation of the threshold requirements of 

s 44(1) of the Act, which provides as follows: 

Where the High Court or the District Court or the Family Court is 
satisfied that any disposition of property has been made, whether for 
value or not, by or on behalf of or by direction of or in the interests of 
any person in order to defeat the claim or rights of any person (party 
B) under this Act, the court may make any order under subsection (2). 

23. It is clear, both from the language of s 44 itself, and the wider scheme of 

the Act, that s 44( 1) will apply where a person disposes of property to a 

trust before a qualifying relationship under the Act has come into 

existence, provided the requirements of the section are otherwise met. 

The wording of s 44(1) 

24. The starting point is the wording in s 44(1). Relevantly, there is nothing 

in the language of s 44(1) itself to suggest that it applies only to 

dispositions that take place after a qualifying relationship has begun. 17 

Section 44 refers to a ''person" (rather than "spouse" or "partner") 

transferring 'property' in order to defeat the claim or rights of any other 

''person" under the Act. There is no requirement that those persons are 

spouses or partners (as defined by the Act) at the time the disposition 

takes place. Nor is there any requirement that the property transferred be 

relationship property at the time of transfer, or even that it be property 

owned by the transferring spouse. 18 

25. Section 44 contrasts with ss 44C and 44F of the Act, which do not 

require any intention to be shown, but expressly apply only to 

"relationship property", and therefore only to dispositions that take place 

after a qualifying relationship under the Act comes into existence. 19 

Unlikes 44, both ss 44C and 44F also only apply to dispositions made by 

either or both "spouses or partners". 

17 Court of Appeal decision at [51]. [101.0202) 
18 Dyer v Gardiner [2020] NZCA 385 at [83]. 
19 As observed in the High Court Decision at [78] and [95]. [101.0156), [101.0160). Walker J 
records at [79] the acknowledgement of counsel for Mr Sutton that the absence of a qualifying 
relationship at the time of the disposition does not preclude jurisdiction under s 44. [101.0156) 
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26. The threshold requirements of s 44 are thus broad and unrestrictive. The 

breadth of the section is tempered, however, by the requirement that the 

disposition is made "in order to defeat" claims or rights under the Act. 

The protection for a person making a disposition thus "lies in the need for 

an evidential foundation to establish an intent to defeat the de facto 

partner's potential interest under the Act."20 

27. Consistent with the scheme of deferred property sharing provided by the 

Act, s 44 does not require the non-transferring person to have acquired 

any "claim or rights under the Act'' at the time of the impugned 

disposition. The existence of such rights or claim at the time of the 

disposition may form part of the factual matrix against which the 

intention of the disposition is assessed. But a lack of rights at the time of 

the disposition (including because, at the time, the qualifying relationship 

had not yet commenced) is not a jurisdictional impediment to the 

availability of s 44. 

28. This principle has been recognised in the line of cases under s 44 where 

dispositions were made by de facto partners in anticipation of the 2001 

amendments to the Act. 21 At the time of the relevant disposition, no 

rights or claim existed because such relationships were not recognised by 

the Act. Nevertheless, s 44 applied. In a different context, the same 

approach was taken by this Court to the existence of creditors' rights in 

Regal Castings Ltd v Lightbody. 22 

29. Moreover, as this Court said in Horsfall v Potter, 23 this would have "the 

practical effect of rendering s 44 a dead letter in respect of transactions 

which occur before separation". This Court had "no doubt that the 

expression "claims or rights" in s 44(1) encompasses claims which 

would, but for the disposition, have been available on separation". 

20 Gray v Gray [2013] NZHC 2890 at [40]. 
21 See, for example, Ryan v Unkovich [2009] NZFLR 948 (HC), in particular at [42], K v V 
[2012] NZHC 1129, Gray v Gray [2013] NZHC 2890. 
22 Regal Castings Ltd v Lightbody [2008] NZSC 87, [2009] 2 NZLR 433 at [56]-[59]. As a 
matter of broader principle a transaction may be voidable because it is found to defeat future or 
anticipated rights. See, e.g. the rules concerning voidable transactions in insolvency (Subpart 7 
of the Insolvency Act 2006) and bankruptcy (Income Tax Act 2004, YA 1 ). 
23 Horsfall v Potter [2018] NZSC 196, [2018] 1 NZLR 638 at [99]. 
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30. Section 44 is a remedial provision intended to avoid injustice.24 If a non

transferring spouse was required to show that rights existed under the Act 

at the time of a disposition, that would lead to injustice and anomaly. By 

way of example: 

a. Separate property is transferred by one partner to a trust because it 

is about to become the family home. The non-transferring spouse 

would have no claim or rights to that property at the time of the 

transfer, but s 44 would clearly be engaged. 

b. A disposition of the family home takes place during the initial 

period of a de facto relationship, when the relationship would be 

classified as one of short duration. The relationship subsequently 

becomes one of long duration. Section 44 would be engaged. 

c. There is a marriage where there is no qualifying relationship prior 

to the wedding. The month before the wedding, one spouse-to-be 

disposes of the intended family home (his or her separate property), 

meaning that once the parties are married, there is no family home 

under the Act. Section 44 would apply. 

31. The timing of the disposition in each of those examples would almost 

certainly be relevant to the question of intent. That is, however, a 

separate evidential question, not a threshold test. 

Legislative history 

32. Contrary to the appellants' submissions, there is nothing in the legislative 

history of s 44, or the Act more generally, to contradict this 

interpretation, indeed it is supported by the history. 

33. Section 44 can be traced back to s 13 of the Divorce Act 1898. It then 

passed through several statutes25 to become s 81 of the Matrimonial 

Proceedings Act 1963. When the equal sharing regime in the 

Matrimonial Property Act 1976 ("MP A") was introduced, the new s 44 

adopted broadly the same wording as s 81. 26 Section 44 was retained 

24 Ryan v Unkovich, above n 21 at [42(vi)]. 
25 Section 34 of the Divorce and Matrimonial Causes Act 1908 and s 34 of the Divorce and 
Matrimonial Causes Act 1928. 
26 Section 81 itself was retained in the Matrimonial Proceedings Act 1963 and ultimately 
became s 184 of the Family Proceedings Act 1980. It remains so today. 
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when the MP A was renamed the Property (Relationships) Act in 2001, 

and was amended only in minor ways. 27 

34. The appellants make much of the fact thats 44 and its ancestors remained 

largely unamended for 124 years. The respondent submits, however, that 

comparing s 44 with a predecessor from the late 1800s28 is of limited, if 

any, assistance to the Court. Care must be taken in respect of how much, 

if any, may be gleaned from Parliament's intention regarding s 44 over 

the course of this lengthy history, and the extent to which that intention 

can assist in interpreting s 44 within the context of the Act today. 

35. The principle that statutes are "always speaking"29 could not be more 

relevant than in the context of social legislation. In addition, where 

subsequent repeal and amendment has radically altered the legislative 

landscape, as is the case with relationship property legislation, it is not 

instructive to consider how the words of earlier iterations of a provision 

may have been construed. For this reason, the history of s 44 prior to the 

2001 amendments is of limited, if any, assistance to the Court here. 

36. What can be taken from this legislative history is thats 44's predecessors 

were associated with divorce, rather than relationship property claims, 30 

and aimed at protecting a different type of right. 31 Section 81 was 

primarily aimed at preventing a (most likely) male spouse from disposing 

of the court property that could otherwise be used to satisfy a 

maintenance, damages, or costs order. 

37. The passing of MPA in 1976 represented a radical change. First, the Act 

introduced a presumption of equal sharing of some matrimonial property. 

Secondly, it provided for spouses to contract out. Despite the inclusion of 

s 44 in the MP A, it seems unlikely that the use of trusts as a device to 

27 Property (Relationships) Amendment Act 2001. The words "or her" where added to follow 
"his" to denote the person by whom the property was held. The term "party B" was added to 
s 44(1) to distinguish between the person whom may have made the disposition and the one 
whose interests were intended to be defeated by it. 
28 Appellants' submissions at [22.16]. 
29 Section 11 of the Legislation Act 2019. 
30 Nicola Peart "Intervention to Prevent the Abuse of Trust Structures" [2010] NZ Law Rev 
567 at 593. This distinction was also acknowledged in Clayton v Clayton [Claymark Trust] 
[2016] NZSC 30, [2016] 1 NZLR 590 at [63]. 
31 The Matrimonial Causes Act 1928 and Matrimonial Proceedings Act 1963 Acts primarily 
concerned the divorce procedure and allowed for the making orders as to maintenance, 
custody, damages and the vesting of the family home on the basis of contributions. Murtagh v 
Murtagh [1960] NZLR 890 (SC) was decided under the 1928 Act. 
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avoid the consequences of the MP A was anticipated when it was enacted 

in 1976. Trust usage to protect assets from matrimonial property claims 

"grew markedly" in the wake of the MPA, however. 32 

38. The 1988 Working Group reported that trusts had become a common 

device for circumventing the provisions of the MP A without entering 

into s 21 agreements, and concluded that much more effective provisions 

were necessary to protect vulnerable, non-owning spouses and to give 

effect to the social purpose of a joint matrimonial property law. 33 The 

high threshold for proving intention under s 44 as set by the Court of 

Appeal in Coles v Coles34 meant that section was of limited practical 

use. 35 This was not, as the appellants appear to suggest, a period during 

which ss 21 and 44 "coexisted peacefully". 36 Trusts were being widely 

used as vehicles to avoid the consequences of the MP A, to the detriment 

of the vulnerable or financially weaker spouse. 

39. The use of trusts in New Zealand further increased following the 

abolition of estate duty in 1992. It was not, however, until 2001 that 

Parliament enacted ss 44A-44F of the Act, giving non-owning partners 

greater protection in respect of dispositions made to trusts or companies. 

Parliament thereby acknowledged that the use of such devices was 

undermining the social purpose of the Act. Section 44C provided for 

transactions to be impugned on the basis of their effect only, although it 

was restricted in its reach and in the relief available. 

40. Significantly, s 44 could have been amended in 2001. It was not. The 

retention of the broad statutory wording, coupled with the introduction of 

the narrower, more prescribed scope of s 44C, indicate that s 44 was not 

intended to be given the restrictive meaning contended for by the 

appellants. The appellants submit that Parliament's decision not to amend 

s 44 to expressly apply to ''prospective or anticipated claims or rights 

that did not exist under the Act at the date of disposition" is indicative of 

32 See the account of this period in Law Commission Some Issues with the Law of Trusts in 
New Zealand: Review of the Law of Trusts Second Issues Paper (NZLC IP20, 2010) at [2.11]. 
33 Report of the Working Group on Matrimonial Property and Family Protection Wellington 
(1998) at 29-30. 
34 Coles v Coles (1987) 4 NZFLR 621 (CA). 
35 Re Polkinghorne Trust, Kidd v Kidd (1988) 4 NZFLR 756 (HC); Gerbic v Gerbic [1992) 
NZFLR 481 (HC); Stewart v Stewart [2003) NZFLR 400 (FC). 
36 Appellants' submissions at [23 .16]. 
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a decision not to include such claims. 37 But the short answer to that is 

that s 44 did not require such amendment. The inclusive language of the 

section already encompassed such claims and rights. 

41. There does however seem to have been a deliberate decision by 

Parliament to retain s 44 on its broad terms, notwithstanding the 

introduction of s 44C and the far-reaching consequences of de facto 

relationships being recognised by the Act. The potential breadth and 

temporal reach of s 44 was not overlooked. Rather, it was, and remains, a 

necessary and workable companion to s 44C. 38 

Interface betweens 44 ands 21 

42. The appellants' interpretation of s 44 is also not supported by the broader 

scheme of the Act, in particular the contracting out regime contained in 

ss 21-21J. As the Court of Appeal recognised, "s 21 is complemented by 

the restraints found in ss 43 to 47 on dispositions that would take 

property beyond the reach of the Act". 39 The Court continued to rightly 

hold that if s 44 did not apply to dispositions made before a qualifying 

relationship began "there would be considerable potential to 'hollow out' 

s 21" because a soon-to-be partner "could unilaterally dispose of 

property and thereby shield it from the Act's property-sharing regime". 

The Court also drew attention to the resulting incongruity if "attempts 

made before the commencement of a qualifying relationship, to lawfully 

contract out of equal sharing, could be set aside under s 21.f' but that 

"unilateral, and hence non-consensual, attempts made at the same time 

would fall outside the courts' jurisdiction under s 44. "40 

43. Contrary to the appellants' case, the Court of Appeal has not used s 21 to 

justify an unduly broad interpretation of s 44. 41 Section 44 is broadly 

drafted. Neither did the Court hold that the specific words of s 21 

37 Appellants' submissions at [22.18)-[22.19) and [23.17]. 
38 It is noted that the Law Commission has recommended reform to s 44C to provide "a single 
comprehensive remedy that will enable a court to grant relief when a trust holds property that 
was produced, preserved or enhanced by the relationship". The amended s 44C would apply to 
a disposition to a trust at a time when the qualifying relationship was "reasonably 
contemplated" and s 44 would be retained to provide a remedy for other avoidance 
mechanisms. {NZLC R143 - Review of the Property (Relationships) Act 1976 - Te Arotake i 
te Property (Relationships) Act 1976) at 280-281. 
39 At [34) and [37). 
4° Court of Appeal decision at [57). (101.0204] 
41 Appellants' submissions at [23.22]. 
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"engage the provisions of s 44(1)". 42 The Court has simply interpreted s 

44 in a manner that is consistent with the contracting out regime. 

44. There is nothing in the legislative history of s 21 to contradict this 

interpretation. 43 The appellants appear to suggest that the absence of 

discussion about the potential breadth of s 44 by lawmakers when s 21 

was first enacted in 1977 can be taken as evidence of Parliament's 

intention that s 44 was not intended to apply to such transactions. 44 This 

analysis of the legislative history is tendentious, and the absence of such 

discussion does not undermine the broad reach of s 44. 

45. What is clear is that Parliament carefully considered the mechanism by 

which spouses and, later, de facto partners, could make legitimate 

arrangements between themselves that would differ from the scheme of 

the Act (including in the period when a relationship or marriage is 

contemplated). Where they choose to do so, the Act requires partners to 

follow a procedure designed to ensure they both enter the agreement with 

informed consent and do not unwittingly compromise their rights under 

the Act. As the Court of Appeal recognised, ss 21 and 44 must work 

together. Permitting the use of s 44 as a means of unilaterally avoiding 

the consequences of the Act without the protection of considered 

independent legal advice is inconsistent with ss 21 and 21F. It would 

undermine the protections given in the Act to a vulnerable partner and 

condone injustice. 

46. It is submitted, however, that the Court of Appeal went too far in holding 

that a claimant under s 44 was required to prove, as a separate 

jurisdictional requirement, that there existed "a mutual contemplation of 

beginning a qualifying relationship"45 at the time the disposition was 

made.46 In contrast to s 21, s 44(1) contains no such temporal 

requirement. There is no basis for implying such a legislative condition 

when there are no words indicating its existence. Further, such an 

implication is not necessary to make the section work. 

42 Appellants' submissions at [23.16]. 
43 Contra appellants' submissions at [23]-[23.22). 
44 Appellants' submissions at [23.14]. 
45 Court of Appeal decision, at [40)-[41] [101.0200], [61) [101.0205] and [71) [101.0209]. 
46 Notice on Behalf of the Respondent that Judgment will be Supported on Other Grounds 
dated 26 April 2022. [05.0030] 
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4 7. However, an inquiry into the status and nature of the relationship may be 

necessary under s 44 to determine whether the disposition has been made 

"in order to defeat", particularly where the disposition takes place before 

a qualifying relationship has begun. In such circumstances, it may well 

be instructive to consider whether a qualifying relationship was "in 

contemplation" at the time of the disposition.47 

48. In this respect, the Court of Appeal did not create a "third category" of 

relationship, as the appellants submit. 48 The concept of a relationship in 

contemplation is employed in several places in the Act, 49 and is one with 

which the courts are familiar. 50 In most, perhaps all, cases, a finding that 

a qualifying relationship was in contemplation at the time a disposition 

occurred will be a strong indication that the disposition was made with 

the requisite intent. In the context of s 44(1 ), however, that will be a 

separate evidential question. 

49. The respondent submits that the Court improperly conflated the threshold 

and intention requirements of s 44(1) and accordingly fell into error. That 

error did not, however, have any bearing on the outcome in this case. On 

either basis the requirements of s 44( 1) are clearly satisfied. 

Practical and policy considerations 

50. The appellants take issue with what they describe as the "real world 

implications" for the Court of Appeal's judgment. 51 However, the issues 

raised here by the appellants misconstrue both the way in which s 44 

operates, and the effect of the Court's decision. 

51. First, it is not a consequence of the Court's decision that transactions 

which people "are permitted to engage in on their own behalf with their 

own property may later be retrospectively set aside". 52 Whether or not a 

transaction amounting to a disposition of property was "permitted" will 

turn on whether it was made "in order to defeat" another person's claim 

or rights under the Act. Whilst that analysis is retrospective in the sense 

47 Court of Appeal decision at [63] [101.0206] and [66] [101.0207]. 
48 Appellants' submissions at [24.6]. 
49 See, e.g. Property (Relationships) Act, ss 21, s 8(1)(d) and 16. 
so Mv H[2018] NZCA 525, [2018] NZFLR 918. 
51 Appellants' submissions at [27]-[27.5]. 
52 At [27.2(a)]. 
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that it examines earlier events, the legitimacy of the transaction turns on 

an assessment of the circumstances at the time the disposition took 

place. 53 

52. Secondly, it is not correct that the Court's judgment has the effect of 

placing "a positive onus on couples who are not in a qualifying 

relationship under the Act to enter into s 21 agreements should they wish 

to protect their property rights."54 Rather, that is a consequence of de 

facto relationships being protected by the Act. Whether a de facto 

relationship has commenced is a question "bedevilled with difficulty". 55 

A de facto relationship is, in many cases, a process of attrition, 56 rather 

than the result of any specific waypoint or formal step like marriage. As 

Walker J said in this case, "[s]eldom is there a bright line which, once 

crossed, signals that a romantic relationship becomes a qualifying one 

for the purposes of the Act."57 

53. The legal recognition of de facto relationships undoubtedly creates 

uncertainty as to how far the shadow of the Act extends. That is, 

however, a consequence of Parliament's decision to recognise those 

relationships under the Act. It is not a consequence of the Court of 

Appeal's decision in this case, nor is it a reason to read into s 44 a 

jurisdictional hurdle that does not exist. 

54. Adopting the start of a qualifying de facto relationship as the point at 

which s 44 becomes available would not provide the panacea the 

appellants suggest. Indeed, it is difficult to see what further certainty for 

partners, if any, would be achieved by this. 58 Contracting out, however, 

provides a measure of certainty to those contemplating a de facto 

relationship or marriage. The formal requirements of s 21F are unlikely 

to present a barrier to parties who wish to avoid their property falling 

under the Act, 59 but they do provide protection for the non-owner spouse. 

53 Ryan v Unkovich [2009] NZFLR 948 (HC) at [24], citing Regal Castings Ltd v Lightbody 
[2009] NZSC 87, [2009] 2 NZLR 433 and Neill v Official Assignee [1995] 2 NZLR 318 (CA). 
54 Appellants' submissions at [27.1]. 
55 Benseman v Ball [2007] NZFLR 127 (HC) at [33] (per Priestly J). 
56 Section 2D, which includes consideration of the "length of time" of the relationship. 
57 High Court decision, at [63]. [101.0150] 
58 The concerns raised at [27.5] of the appellants' submissions would apply equally to 
determining the start of a de facto relationship. 
59 Contra appellants' submissions at [27.3]-[27.4]. 
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55. It has been over 20 years since de facto relationships were brought within 

the umbrella of the Act. Whilst the business of contracting out is viewed 

by some as "bleak and emotionless",60 it is widely understood to be the 

only legitimate and fair way of avoiding the statutory scheme. 

Practitioners have reported that contracting out agreements have become 

increasingly common and normalised, "in that clients generally seem to 

view them as more of a pragmatic necessity and less of a representation 

of lack of trust or expectation of failure in the relationship. "61 The 

appellants' contention that "the potential for this process to destroy 

relationships cannot be underestimated''62 is antiquated and does not 

reflect the realities of many modem New Zealand relationships. 

E. Retrospectivity 

56. The appellants appear to raise two issues concerning retrospectivity. 

First, that s 44 operates retrospectively to void transactions that were 

"validly made" or "legitimate" at the time63 and, secondly, that the Court 

of Appeal's decision has the effect of imposing retrospective liability on 

the first appellant. Both contentions are wrong. 

57. Section 44 does not operate retrospectively (unlike ss 4C and 97 for 

example). The effect of s 44 is not to void transactions that were, at the 

time, "validly made" or "legitimate". Section 44 requires the Court to 

look back to determine whether, at the time the disposition was made, it 

was made "in order to defeat" another person's claim or rights under the 

Act. 64 Whether a transaction was, in fact, "validly made" depends on an 

assessment of the circumstances at the time. The fact that s 44 will only 

apply if the parties do in fact proceed to live together or marry, does not 

make it retrospective. It is not subsequently deemed to be voidable solely 

because of some later intervening event. Rather, a later intervening event, 

namely the parties not in the end forming a de facto relationship, may 

means 44 does not apply. The appellants' characterisation of transactions 

caught by s 44 as "legitimate" or "valid" is incorrect. 

60 Harrison v Harrison [2005] NZFLR 252 (CA) at [91]. 
61 Law Commission IP44 Review of the Property (Relationships) Act 1976: Preferred 
Approach-Te Arotake I te Property (Relationships) Act 1976: He Aronga I Mariu ai (2018) at 
[8.11]. 
62 Appellants' submissions at [27.4]. 
63 Ibid, at [22.22] and [27.2]. 
64 As described above, at [51]. 
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58. Nor does the Court of Appeal's judgment have the effect of abrogating 

"the fundamental freedom of a party to deal with their property as their 

own unless they fall under the exclusive jurisdiction of the Act by virtue 

of being in a qualifying relationship".65 There is, however, no such 

unbridled freedom,66 let alone a "fundamental" one. 

59. Nor has the Court's decision otherwise resulted in the imposition of 

retrospective liability under s 44 of the Act. In Y v R, this Court held that, 

"if there has been uncertainty in relation to the scope of [a provision], 

the resolution of the question of interpretation in this decision does not 

impose retrospective liability on the appellant". 67 That position applies 

equally to this case. 

F. Did Mr Sutton transfer Pt Chevalier to the Trust in order to defeat 

rights the Act would have otherwise given Ms Bell? 

60. The Court of Appeal (and the courts below) correctly interpreted the test 

laid down by this Court in Regal Castings Ltd v Lightbody, 68 and 

properly applied it in the context of s 44(1 ). The findings of the courts 

below plainly establish that Mr Sutton disposed of Pt Chevalier to his 

Trust in order to defeat Ms Bell's future claim or rights under the Act. 

Regal Castings Ltd v Lightbody 

61. In Regal Castings Ltd v Lightbody this Court was required to consider the 

meaning of the expression "intent to de.fraud' in s 60(1) of the Property 

Law Act 1952. The reasons of Blanchard and Wilson JJ, given by 

Blanchard J, contain the ratio of the majority's decision: 69 

[52] The expression "intent to defraud'' ins 60(1) of the Property Law 
Act 1952 was not happily chosen. But it has been regarded as 
shorthand for intent to hinder, delay or defeat a creditor in the exercise 
of any right of recourse of the creditor in respect of property of the 
debtor. That is how the concept is now expressed ins 345(l)(a) of the 
Property Law Act 2007. The existence of any such dishonest intent on 
the part of the debtor is a question of fact and the onus of proving it is 
upon the party attacking the transaction. 

65 Appellants' submissions at [25.4]. 
66 See above at [15]-[18]. 
67 Yv R [2014] NZSC 34, [2014] NZLR 724 at [27]-[28]. 
68 Regal Castings Ltd v Lightbody [2008] NZSC 87, [2009] 2 NZLR 433 ("Regal Castings"). 
69 Emphasis added. Tipping J agreed with Blanchard J's analysis at [126]-[127]. 
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[53] That much is clear. But what constitutes such an intent? To 
answer that question it is essential to distinguish between the debtor's 
purpose and his or her intention, as William Young P did in his 
dissenting judgment, and as, with some justification, he considered the 
majority's reasons did not. It is not necessary to show that the debtor 
wanted creditors to suffer a loss, or that it was his purpose to cause 
loss. It is, however, necessary to show the existence of an intention to 
hinder, delay or defeat them and that the debtor has accordingly acted 
dishonestly. . .. 

[ 54] Whenever the circumstances are such that the debtor must have 
known that in alienating property, and thereby hindering, delaying or 
defeating creditors' recourse to that property, he or she was exposing 
them to a significantly enhanced risk of not recovering the amounts 
owing to them, then the debtor must be taken to have intended this 
consequence, even if it was not actually the debtor's wish to cause them 
loss. We respectfully agree with the opinion of Gaudron Jin Cannane 
(D M) v J Cannane Pty Ltd (in liq) that an intent to defraud: 

" ... involves the notion of detrimentally affecting or risking the 
property of others, their rights or interests in property, or an 
opportunity or advantage which the law accords them with 
respect to property." 

62. The Supreme Court thus held that the party challenging the transaction 

must prove the existence of an "intention to hinder, delay or defeat" 

creditors and that the debtor has accordingly acted dishonestly. 70 This 

intention will be established if the circumstances are such that the debtor 

must have known that, in alienating property, he or she was exposing 

creditors to a significantly enhanced risk of not recovering amounts 

owing.71 Knowledge is not, therefore, simply a factor to take into 

account. 72 It is the substance of the test for intent. 

63. The Court went on to consider how that intention might be proven in the 

context of debtor-creditor relationships, particularly in circumstances 

where a debtor was not clearly insolvent at the time of the impugned 

transaction. 73 In Mr Lightbody's case, the Court considered it "plain" 

that at the time his home was transferred to the trust, he had an "intent to 

hinder, delay or defeat". 74 This was because, having regard to all the 

circumstances (and despite there being no actual insolvency proved, nor 

70 Regal Castings, at [53] (emphasis added). 
71 Ibid, at [54]. 
72 Contra appellants' submissions at [26.11]. 
73 Regal Castings at [55]-[59]. 
74 Ibid, at [60]. 
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evidence of Mr Lightbody' s actual knowledge), 75 "[i]t [beggared] belief 

that My Lightbody acted without any appreciation of the risk being 

created for Capro by the transfer of the house. " 76 

The application of Regal Castings in the context of s 44 

64. The courts have correctly interpreted the test enunciated in Regal 

Castings and applied it in the context of s 44. Soon after the decision in 

Regal Castings, its application to s 44 was considered by the High Court 

in the context of a strike out application in Ryan v Unkovich. 77 French J 

held that in so far as the Coles v Coles formula failed to distinguish 

between intention and motive it was contrary to Regal Castings and 

should not be followed. Rather, "[k]nowledge of a consequence can be 

equated with an intention to bring it about". 78 

65. The application of Regal Castings in Ryan v Unkovich has since been 

endorsed in several High Court decisions, 79 and by the Court of Appeal 

in Potter v Horsfal/80 and Dyer v Gardiner 81 These cases confirm that the 

test for intent under s 44(1) requires an evaluation of the disposing 

party's knowledge of the consequences of that disposition, taking into 

account all the circumstances of the case. 

66. There is good reason why the test in Regal Castings should be applied, 

indeed welcomed, in the context of relationship property proceedings. 82 

Whilst Regal Castings concerned s 60 of the Property Law Act 1952, it 

equated the intent to "defraud" in that section with an intention to 

"defeat", which is the terminology used ins 44 of the Act. 83 

67. Moreover, as a matter of principle and policy, there is no justifiable 

reason why commercial parties such as those in Regal Castings should be 

75 Ibid, at [60]-[66]. 
76 At [67]. 
77 Ryan v Unkovich [2010] 1 NZLR 434, [2009] NZFLR 948 (HC). 
78 At [33]. 
79 Patterson v Davidson [2012] NZHC 2757 at [38]; Gray v Gray [2013] NZHC 2890; SMWv 
MC [2013] NZHC, [2014] NZFLR 71 at [68]-[69]. 
80 Potter v Horsfall [2016] NZCA 514, [2016] NZFLR 974 at [41]-[42].Confirrned in Horsfall 
v Potter [2017] NZSC 196 at [96]. 
81 Dyer v Gardiner [2020] NZCA 385 at [90]. 
82 Contra appellants' submissions at [26.1], [26.12] 
83 As Blanchard J observed at [52], the expression "intent to defraud' in s 60 was not "happily 
chosen". It had, however, been regarded as shorthand for "intent to hinder, delay or defeat", 
and that is how the concept is now expressed ins 345(1) of the Property Law Act 2007. 
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entitled to the greater protection afforded by that case, but parties in 

intimate partner relationships should not. The Act is social legislation 

aimed at ensuring a just division of property between partners who may 

be in unequal relationships. Its underlying legislative purpose is to 

protect partners from the injustice of one partner accepting contributions 

without recognising the reasonable expectation of the other that he or she 

will share in the relationship property. 84 It would be odd if creditors, 

(who voluntarily assume a degree of commercial risk in lending money) 

were entitled to better protection from dispositions made in order to 

defeat their rights than partners in domestic relationships. 

A plausible reason for the disposition does not rebut an intent to defeat 

68. The appellants appear to contend that a finding of an intent to defeat 

under s 44 can be rebutted, including where there is evidence of a 

plausible alternative reason for the impugned disposition. 85 This is not 

however supported by Regal Castings. 

69. First, the appellants rely on a selective extract from [55] of Blanchard J's 

reasons to say that the Court "expressly recognised that in some rare 

cases there may be a rebuttable presumption of an intent to defraud'. 

When [55] is read in full, however, it is apparent this is wrong. 

70. Blanchard J was there considering how the test outlined in the preceding 

paragraphs might apply where an insolvent debtor has gifted a substantial 

asset, thereby subtracting from an already insufficient quantum of assets. 

His Honour said that "[t]here may be room for argument over whether in 

that circumstance there is or is not a presumption, perhaps irrebuttable, 

of an intent to defraud'. 86 This is because, in that circumstance, "the 

consequence for the creditors is so obvious that it is really beyond 

argument that the debtor must be taken to have intended it". 87 

71. Blanchard J was not "recognising" a more broadly applicable "rebuttable 

presumption of an intent to defraud". Rather, His Honour was suggesting 

84 A similar submission was accepted in Ryan v Unkovich [2009] NZFLR (HC) at [ 42(vi)]. 
85 Appellants' submissions at [26.6), [26.8)-[26.9), [26.1 l]-[26.14). 
86 Regal Castings at [55) and fn 83. 
87 Ibid. 
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there may be no need to prove intent at all in the specific circumstance 

where a debtor is insolvent and gifted away his or her property. 

72. Secondly, the appellants' claim that a plausible or legitimate explanation 

for a disposition may be sufficient to rebut a finding of intent to defeat is 

an attempt to resurrect the "dominant purpose" test in cases such as Coles 

v Coles. 88 As this Court held in Regal Castings, it is a disposing party's 

intention, rather than their purpose, or motive, which will be decisive. 89 

Subsequent courts have rightly recognised that the test in Coles v Coles 

did not survive Regal Castings. 90 As in Regal Castings, the absence of 

any plausible reason for a disposition may be further evidence from 

which a disponor's knowledge can be inferred. The existence of an 

apparently benign purpose or motive for a disposition does not however 

rebut or negate a finding that it was made "in order to defeat". As Cooke 

P said: "If [that} were the law, sharp practice would have a.free rein." 91 

An alternative approach 

73. There is an alternative way of approaching the question of what 

constitutes intent under s 44(1 ). It is based simply on the plain language 

of the section, which requires a disposition to have been made in order to 

"defeat" another person's claim or rights. That may be distinguished 

from provisions such as s 60 of the Property Law Act 1952 which used 

the terminology of "defraud". To the extent an intent to "defraud" may be 

understood to require a lack of honesty or plausible alternative, 92 such 

requirements should not be read into the word "defeat". 93 

88 Coles v Coles (1987) 3 FRNZ 101 (CA) at 624. 
89 Regal Castings, at (53]. 
90 Ryan v Unkovich at (2009] NZFLR (HC) at (33]. 
91 Swann v Secure/and Mortgage Investment Nominees Ltd (1992] 2 NZLR 144 at 147, cited 
with approval by Blanchard Jin Regal Castings at (53]. 
92 The respondent's primary submission is that Regal Castings recognised that this is not 
required by the wording "defraud" in this context. See Blanchard J's comments in Regal 
Castings that the expression "intent to defraud" was "unhappily chosen" at [52] and the 
analysis following at [53]-(54] and Tipping J at [86]-(88] discussing the origins and 
development of the concept of fraud under the Statute of Elizabeth, from which s 60 is derived. 
93 See, for example the way the English courts have interpreted "intended to defeat" in the 
equivalent Matrimonial Causes Act 1973, s 37(2): AC v DC (2012] EWHC 2032 (Fam) at (11]. 
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This case 

74. The Court of Appeal correctly approved Walker J's statement of the 

test, 94 and upheld the High Court's conclusion that Mr Sutton transferred 

Pt Chevalier to the Trust in order to defeat Ms Bell's future claim under 

the Act. 95 That conclusion was based on the following findings: 

a. The disposition occurred in circumstances where Mr Sutton had 

separated from his previous wife in early 2003 and had settled 

division of their relationship property interests, including the 

purchase of his wife's interest in Pt Chevalier, in July 2003, only 

days before he met Ms Bell. Mr Sutton therefore had recent 

experience of the operation of relationship property law and his 

knowledge was sufficient to appreciate that Pt Chevalier would again 

be a family home within a foreseeable time. 96 

b. Mr Sutton had received an unsolicited letter from his former wife's 

lawyers in October 2003 which advised in general terms on the reach 

of the Act and protecting separate property. 97 

c. In his oral evidence, Mr Sutton admitted knowing at the time of the 

disposition that a trust could protect a home from being divided in a 

relationship property context. 98 

d. It was likely Mr Sutton had received legal advice to that effect. 99 Mr 

Sherer's notes of the 24 September 2004 meeting recorded only one 

reference to "risk": "risk/relationship property". 100 It was found that 

"plainly" the use of a family trust to remove the family home from 

future relationship property claims was explicitly addressed in the 

consultation. The Judge inferred from Mr Sherer's clear knowledge 

94 Court of Appeal decision at [83) [101.0215], citing Walker J at [91). [101.0159] 
95 Court of Appeal decision at [85). [101.0212] 
96 Judge Druce' s decision at [45) [101.0040] Walker J agreed, at [92) [101.0159] In Gray v 
Gray [2013) NZHC 2890 at [44) Heath J considered it telling that Mr Gray had bought out a 
former partner before disposing of the property: "[i]t would only be natural for a person in Mr 
Gray 's position to be anxious to prevent lightning from striking twice in the same place." 
97 Judge Druce' s decision at [46). [101.0041] 
98 High Court decision at [92) [101.0159], Court of Appeal decision at [85). [101.0212] 
99 Judge Druce's decision at [49)-(50] [101.0041] , High Court decision at at [93)-(94) 
[101.0160], Court of Appeal decision at [85)-[87]. [101.0212] 
100 Judge Druce's decision at [50) [101.0043]. 
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of the effect of the Act that Mr Sutton would have received the 

clearest advice of the effect of any disposition of his home. 101 

e. Mr Sutton was Mr Sherer's sole legal client and it was not proved 

that Ms Bell attended the consultation. 102 

f. There was no mention of any other possible reasons for the trust in 

Mr Sherer's notes. 103 There was no commercial risk exposure behind 

the setting up of a trust and no estate planning reason for the 

Trust. 104 Mr Sutton did not have children at the time. 

g. The February 2004 email Ms Bell sent to Mr Sutton pointing out to 

him the property consequences of de facto and other qualifying 

relationships for his ownership of Pt Chevalier was "powerful 

confirmation" of his knowledge of the consequences of the 

transfer. 105 

75. The High Court and Court of Appeal each undertook a careful evaluation 

of this evidence. Walker J concluded that Mr Sutton had the necessary 

intention to defeat Ms Bell's future interests based on "his knowledge of 

the effect of the trust arrangements and for their proximity of effecting 

those arrangements to the subsequent commencement of the de facto 

relationship". 106 The disposition of Pt Chevalier occurred approximately 

one month before a de facto relationship was found to have begun. 107 

They were intending to have children, and their first child was conceived 

on a holiday the following month. 108 Mr Sutton was not just generally 

aware of the consequences of transferring property to a trust. Rather, in 

disposing of Pt Chevalier to the Trust, Mr Sutton had a clear appreciation 

of the risk that transfer posed to Ms Bell's rights. As Walker J held, 

101 Ibid. 
102 Judge Druce concluded at [50] that it was not proved on the balance of probabilities that Ms 
Bell was present. [101.0042] 
103 Judge Druce's decision at [50] [101.0043], High Court decision at [IO0(i)] [101.0163], 
Court of Appeal decision at [91]-[93]. [101.0214] 
104 High Court decision at [IO0(i)]. [101.0163] 
105 Court of Appeal decision at [86] [101.0213], High Court decision at [94]. [101.0160] 
106 Court of Appeal decision at [88] [101.0213]. The High Court's analysis of the quality of Mr 
Sutton's knowledge is at [96]-[100]. [101.0160] 
107 High Court decision at [IO0(k)]. [101.0163] 
108 Judge Druce's decision at [54]. [101.0044] 
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" ... the disposition was made in anticipation of the deepening of their 

commitment to one another." 109 

76. Having concluded that Mr Sutton knew the consequences of the 

disposition, the Court of Appeal turned to consider the significance of the 

February 2004 email. 110 The Court correctly held that Ms Bell's apparent 

position in the email did not influence its objective assessment of Mr 

Sutton's knowledge of the consequences of his actions in November 

2004, and therefore his intent under s 44(1). Indeed, the respondent 

submits that the appellants are straining the evidence in suggesting that 

the November transaction was one made in "good faith", 111 or one 

"entered into with the knowledge, consent and support of Ms Bell". 112 

77. First, there was no finding that the transaction was entered into in good 

faith. In this respect the Court of Appeal's reference to "good faith" 113 

must be taken to mean "not malicious". This is consistent with the 

Court's conclusion that the Trust did not receive Pt Chevalier in good 

faith because Mr Sutton's intent to defeat could be attributed to it. 114 

78. Secondly, the email was sent in February 2004, around the same time Ms 

Bell moved into Pt Chevalier, and some nine months before Mr Sutton 

transferred it to the Trust in November 2004. By November, the parties' 

relationship had a very different character. It was, as Walker J found, on 

the "cusp" of a de facto relationship within the meaning of the Act. 

Relevantly, whilst Ms Bell may have encouraged Mr Sutton to take steps 

to protect his interest in Pt Chevalier in February 2004, there were no 

findings that she attended the meeting with Mr Sherer in September, nor 

that she was privy to the terms of the trust deed, Mr Sutton's statement of 

settlor wishes or his new Will. 115 In those circumstances, it cannot be 

assumed that Ms Bell would have given her informed consent to the 

transaction, or that she would have signed a contracting out agreement at 

that time. Indeed, Ms Bell's subsequent actions, including the significant 

non-financial contributions she made to the relationship and financial 

109 High Court decision at [101]. [101.0163) 
11° Court of Appeal decision at [89]-[98]. [101.0214) 
111 Contra appellants' submissions at [3(d)] and [26.14(e)]. 
112 Ibid, at [3(d)] and [26.14(a)]. 
113 Court of Appeal decision at [98]. [101.0216) 
114 Ibid, at [101]. [101.0216) 
115 Judge Druce's decision at [51] [101.0043), High Court decision at [l00(f)]. [101.0162). 
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contributions she made to Pt Chevalier the following year tend to suggest 

she did not appreciate she had no potential interest in it. 116 

79. It would be contrary to the purpose and underlying principles of the Act 

to require a disposition of property to have been undertaken in 

clandestine circumstances for the requisite intent under s 44 to be 

satisfied. Whilst secrecy will undoubtedly be a clear "badge of fraudulent 

intent" in the context of commercial transactions, 117 the same cannot be 

said for transactions undertaken by partners to a domestic relationship, in 

which personal dynamics and power imbalances could result in 

dispositions being made one partner's knowledge (or indeed support) but 

nonetheless in order to defeat his or her rights or claim under the Act. To 

require secrecy as a necessary ingredient for an intent to defeat would 

render dispositions that otherwise clearly prejudiced the other partner as 

escaping the ambit of s 44. An economically disadvantaged partner could 

be made aware of the transaction but might be powerless to prevent it. 

The Act is intended to redress such injustice, not condone it. 

80. In this context, Judge Druce aptly found that, given there was no 

evidence Ms Bell had any legally informed understanding of the 

consequences of Mr Sutton's disposition to the Trust, nor any evidence 

she was offered independent legal advice to understand the implications 

of the disposition, there was no basis for distinguishing her position from 

that of parties who have no knowledge of the transaction. 118 As the Court 

of Appeal recognised, it is for this reason the Act mandates that a person 

cannot consent to a waiver of their rights or entitlements except where a 

valid contracting out agreement has been made. 

81. Far from being "cursory and insufficient" as the appellants' suggest, the 

Court of Appeal, like the courts below, undertook a detailed and 

thorough evaluation of the evidence before it, and rightly concluded that 

Mr Sutton transferred Pt Chevalier to the Trust in order to defeat Ms 

Bell's rights or claim under the Act. 

116 Judge Druce' s decision at [13]. (101.0031] 
117 Regal Castings at [61]. 
118 Judge Druce's decision at [63] [101.0046]. 

24 



G. Relief 

82. The relief ordered under s 44(2)( a) was the transfer of Pt Chevalier to Ms 

Bell and Mr Sutton as tenants in common in equal shares, 119 Judge Druce 

declined the appellants' invitation to determine each party's share in the 

equity of the family home by way of a charge to the extent of their initial 

capital contributions. 120 

83. On appeal to the High Court, the appellants argued that the Court should 

exercise its remedial discretion under s 44(3) to "ringfence" the parties' 

respective financial contributions to Pt Chevalier and to postpone sharing 

under s 26A of the Act. In seeking this relief, the appellants relied on s 26 

of the Act, which enables the court to make orders for the benefit of 

children of the relationship. Walker J found no error in the exercise of 

Judge Druce's discretion under s 44(2) 121 and declined to make the 

orders sought. 122 The Court of Appeal similarly declined to exercise its 

remedial discretion in the appellants' favour. 123 

84. The courts below rightly declined to exercise the discretion under s 44(2) 

and (3) of the Act to make the orders sought by the appellants. As Walker 

J accepted, although the court's discretion under s 44(2) and (3) is broad, 

it is not unfettered, and must be exercised in accordance with the 

principles and policy of the Act. 124 

"Ringfencing" financial contributions 

85. The appellants resist equal sharing under the Act by saying that each 

party should be entitled to a charge over Pt Chevalier to the extent of 

their initial cash contribution, and that vesting should be postponed until 

[redacted]. 125 

86. The respondent submits that such "ringfencing" would not only be 

contrary to the equal sharing provisions of the Act (this is especially 

pertinent given the property at issue is the former family home), but 

119 Ibid, at [1] [101.0028] and [63]-[64]. [101.0046] 
120 Judge Druce's decision at [74]. [101.0048] 
121 High Court decision at [113]-[118]. [101.0166] 
122 Ibid, at [120]-[125]. [101.0168] 
123 Court of Appeal's decision at [102]-[1 ll] . [101.0217] 
124 High Court decision at [117]-[118]. [101.0167] 
125 Appellants' submissions at [30.3]. 
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would also disregard the Act's underlying purpose and principles. In 

particular ss lM(d) and IN(b) recognise that all forms of contribution to 

a relationship partnership are to be treated as equal, and ss lM(c) and 

lN(c) provide that a just division of relationship property has regard to 

the economic advantages or disadvantages to the partners arising from 

their relationship. 

87. Nor do the authorities cited by the appellants support such an approach. 

Lu v Huang was concerned with "ring-fencing" the beneficial interest in 

property of a third party (the husband's former wife) and said nothing 

about partners' interests being ringfenced on the basis of initial financial 

contributions. 126 Moreover, in SMW v MC it was merely suggested that 

the court should "consider whether it is appropriate to allow [a 

transferee] credit for the costs of making ... improvements [to property 

disposed of]". 127 Allowing trustees credit for an increase in value of 

property disposed of was directly rejected in Thaller v Trotter. The Court 

held that was not an appropriate approach to s 44(2) given the trustees' 

lack of good faith. 128 

Section 26A 

88. Section 26A is intended to be a temporary measure where the court is 

satisfied that immediate vesting would cause undue hardship for a partner 

who has the principal care of the children. Section 26A(2) expressly 

provides that an order under that section may be made "only for as long 

as necessary, and only to the extent necessary, to alleviate the undue 

hardship". The "undue hardship" threshold is high. 129 

89. There is no basis for any further postponement of sharing here. The 

parties separated over IO years ago, [redacted]. Whilst orders under 

s 26A can be an appropriate means by which to meet children's 

immediate need for stability and consistency in living arrangements in 

the aftermath of a parental separation, the suggestion that an order under 

s 26A is required here to ameliorate the impact of the parties' 2012 

126 Lu v Huang [2016] NZHC 2311. 
127 SMWv MC [2013] NZHC 396, [2014] NZFLR 71 at [89] (emphasis added). 
128 Thaller v Trotter [2016] NZHC 1508 at [64]. 
129 Hammond v Hardy [2007] NZFLR 910 (HC) at [114]. 
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separation [redacted]. 130 Permitting s 26A to be used to further postpone 

sharing under the Act would be unjustified and wrong in principle. 

90. In any event, as both the High Court and Court of Appeal found, the 

evidential foundation for such orders was inadequate. 131 [redacted] 132 

There is no evidence that the parties would not be able to buy a home 

each, having received an equal division of a property now worth around 

$2.4 million. 133 Moreover, as Walker J recognised, "the security of home 

ownership is not an essential requirement for family stability ... Many 

families in New Zealand live in rental accommodation ... Moving home is 

part of family life. 134 

91. The appellants' suggestion that there should be a further postponement of 

sharing under the Act at the expense of one party being able to rehouse 

herself 10 years after separation is unjust, and contrary to the purpose of 

the Act. 

Section 26 

92. The appellants rely on s 26 in support of their proposition that the Court 

should exercise its discretion to postpone further Ms Bell receiving a 

share in the relationship property and deprive her of an equal share in the 

former family home. 

93. While the main purpose of the Act is to provide partners or spouses with 

a just division of relationship property, it is indisputable that the interests 

of children must be taken into account. 135 The Court should however be 

wary of attempts by one partner to protect their own property interests in 

the guise of placing children's interests at the forefront of proceedings. 

Where trusts are involved, care must also be taken not to conflate the 

needs and interests of the children of the relationship with those of the 

130 Similarly, in JFSM v DJLM [2012] NZFC 7113 the Court declined to make an order under s 
26A because the primary benefit of postponement would have been to the wife (not the 
children), there was no evidence of financial hardship to the applicant if the property was sold, 
inevitably the property would be sold at some stage and there needed to be a clean break 
between the parties. 
131 High Court decision at [124] (101.0169]; Court of Appeal decision at [107]. (101.0218] 
132 Appellants' submissions at [33]. 
133 Estimated homes.co.nz valuation as at June 2022. 
134 Sutton v Bell [2020] NZHC 2014 [Orders consequent on Judgment and Leave to Appeal] at 
[20]. (101.0179] 
135 Property (Relationships) Act 1976, ss lM(c) and 26. 
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trust beneficiaries where one or more class of beneficiary of the trust 

includes those children. Section 26 cannot be used to improperly elevate 

the interests of trust beneficiaries against those of the parties, particularly 

in circumstances where the effect of s 44(1) applying is that the trustees 

had no entitlement to receive the property disposed of in the first 

place. 136 

94. Using s 26 to anticipate succession has similarly been recognised as 

wrong in principle. 137 In Coxhead v Coxhead the Court of Appeal 

observed that s 26 "cannot be authority for simply reducing the proper 

entitlement of one spouse and increasing that of the other". 138 In light of 

the evidence surrounding the circumstances in which the Trust was 

settled and Pt Chevalier transferred to it (including the fact that, at the 

time, Mr Sutton was yet to have any children), the appellants' position 

that the children's interests as beneficiaries of the trust must take 

precedence in determining the relief to be ordered under s 44(2) must be 

carefully scrutinised. 

95. Moreover, there is clear evidence before the Court that providing these 

children's mother with the ability to rehouse herself would be wholly 

consistent with their needs and best interests. [redacted], 139 and 

"underscore[ed] the importance of final resolution of relationship 

property issues." [redacted] 140 The appellants' submissions appear to 

overlook this important dimension [ redacted]. 

96. [redacted] 141 [redacted] 142 [redacted] 143 and there is an element of 

tautology to this part of the appellants' case, given the obstacles that the 

respondent has faced trying to achieve a just division of property here. 

[redacted]. 

97. [ redacted] 

136 A similar principle was recognised in Murrell v Hamilton [2014] NZCA 377 at [30]. 
137 R v R (1998) [1998] NZFLR 611, 17 FRNZ 75 (FC) at 86; appellants' submissions at [31.7]. 
138 Coxhead v Coxhead [1993] 2 NZLR 397, (1993) 10 FRNZ 46 (CA). For an example of an 
appropriate use of s 26 in the case of a disabled child, see Bryant v Bryant [2015] NZFC 9464. 
139 High Court decision at [35] [101.0142) referring to decision of Judge Maude in Bell v 
Sutton [2019) NZFC 9421. [301.0200) 
140 High Court decision at [123]. [101.0169) 
141 See appellants' submissions at [31.5] and fn 74. Ms Bell's evidence before Judge Druce at 
[201.0085), [201.0088)-(201.0089], [201.0092). 
142 High Court decision at [123]. [101.0169) [redacted] [101.0218) 
143 Appellants' submissions at [31.7]. 
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Section 44(4) discretion 

98. Having held that the second appellant did not receive Pt Chevalier in 

good faith, it was not open to the courts below to exercise their discretion 

under s 44(4) to deny relief under s 44. In any event, s 44(4) does not 

provide the court with a discretion at large to refuse relief ( either in part 

or "entirely" 144) taking into account "the equities of the whole situation", 

nor the interests of beneficiaries of a trust that ought not to have received 

the property in question in the first place. 145 Rather, s 44(4) enables the 

court to decline relief under s 44 if the person from whom relief is sought 

received the property in good faith and has so altered their position in 

reliance on being entitled to the property that it would be inequitable to 

grant relief. No such change of position on the part of the trustees of the 

Trust is present here, nor could any of the other factors identified by the 

appellants 146 provide any basis for the Court to refuse to exercise relief in 

this case. 147 

H. Conclusion 

99. It is fundamentally unfair for a person to dispose of the future family 

home with the intent of extinguishing his or her partner's rights under the 

Act. The result of such a disposition is an injustice that s 44 is designed 

to prevent. 

100. The Court of Appeal's decision was correct in determining thats 44(1) 

had application in these circumstances, both at the jurisdictional 

threshold and in the circumstances of this case. The appeal should be 

dismissed. 

Dated 1 July 2022 

144 lbid, at (32.3]. 
145 See Murrell v Hamilton (2014] NZCA 377 at (30]. The children's interests are properly 
addressed by way of s 26, as was done in the present case. 
146 Appellants' submissions at [32]-(33]. 
147 As to [32(a)] see (92]-[97] above, as to [32(b)] see [76]-(80] above, as to (32(c)] see Judge 
Druce's decision on compensation at [80]-(86] [101.0050). As to the allegation that Ms Bell 
"actively concealed evidence (at [32(d)], [32.1]-(32.2]), no such findings were made and there 
was no prejudice to the appellants from the late discovery of emails in any event because the 
High Court considered the evidence and s 44 issues afresh. The relevance of this factor to 
s 44(4) is not clear. 
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