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upheld	 in	 this	 Court	 absent	 the	 expert	 evidence	 anticipated	 by	 the	
Court	below.	

3. A	fourth,	and	broader,	point	raised	for	the	appellant	is	that	one	or	other	of
these	outcomes	is	required	to	meet	what	is	said	to	be	the	object	of	the	PVCA.

4. The	question	of	referral	back,	including	the	interpretation	of	the	Law	Reform
Act	and	the	cross-respondent’s	claim	to	revisit	Re	Chase,	is	addressed	in	the
cross-respondent	submissions.

5. In	short,	the	respondent’s	case	is	that	there	are	three	basic	objections	to	the
points	sought	on	appeal:

5.1. The	first	is	that,	as	was	noted	by	the	Court	below,	the	appellant	has	not
put	forward	a	substantive	basis	for	change	to	common	law	and	to	the	
longstanding	interpretation	of	the	DBACA.	While	it	said,	for	example,	
that	 these	principles	should	no	 longer	be	 followed	in	a	New	Zealand	
context,	 a	 concrete	 and	 substantial	 reason	 for	 that	 departure	 is	 not	
stated.	Nor	do	the	Saadati	decision	and	the	dissent	of	Thomas	J	have	
the	effect	sought	for	the	appellant	of	allowing	the	appellant	simply	to	
recover,	without	more.	

5.2. The	 second	 is	 that,	 as	 for	 example	 observed	 by	 the	 High	 Court	 of	
Australia	 in	 respect	 of	 the	 DBACA	 in	 Barclay,4	 change	 to	 such	
longstanding	 principle	 should	 occur	 by	 legislation,	 not	 common	 law	
reform.	That	is	for	two	reasons:	

5.2.1 From	the	enactment	of	the	first	precursor	to	the	DBACA	in	1846	
onwards	 and,	 particularly,	 with	 the	 advent	 of	 the	 Accident	
Compensation	scheme;	the	reparation	scheme	now	provided	in	
the	 Sentencing	 Act	 2002;	 and	 a	 number	 of	 other	 statutory	
mechanisms,	the	appellant’s	claims	to	a	cause	of	action	are	not	
made	 in	 a	 vacuum.	 Even	 if	 a	 basis	 for	 common	 law	 or	
interpretative	 change	 were	 put	 forward,	 it	 must	 account	 for	
those	 regimes,	 including	 deliberative	 legislative	 choices	 to	
include	or	exclude	particular	redress.	

4 Barclay	v	Penberthy	[2012]	HCA	40;	246	CLR	258;	291	ALR	608,	[26]-[27].	
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5.2.2 Further,	 the	 effect	 of	 those	measures	 –	 and	 of	 extensive	 law	
reform	review,	in	New	Zealand	and	in	other	jurisdictions	–	is	to	
underline	 the	 need	 for	 a	 robustly	 informed	 and	 legislatively	
determined	response.	It	is	not	an	area,	unlike	that	canvassed	by	
this	Court	in	Smith	v	Fonterra,	in	which	scope	is	left	for	common	
law	development.5	The	instant	case,	particularly,	underlines	the	
inappropriateness	of	common	law	method	here.	

5.3. The	third	objection	concerns	the	PVCA.	Whatever	the	wider	merits	or	
demerits	of	that	Act,	its	express	terms	–	as	found	by	the	Court	below	–	
are	that	while	it	“facilitates”	claims	against	human	rights	compensation	
received	 by	 prisoners	 in	 striking	 ways	 –	 notably,	 here,	 suspending	
limitation	periods	by	 thirty	years	–	 it	does	not	 create	new	causes	of	
action	or	require	modification	to	such	causes.	

Whether	the	Court	ought	revisit	the	interpretation	of	the	Deaths	by	
Accident	Compensation	Act	1952	in	McCarthy	/	Pou	and	others	

6. The	first	proposition	raised	for	the	appellant	is	that	the	Court	should	depart
from	the	interpretation	of	the	DBAC	Act	as	followed	in,	for	example,	McCarthy
and	Pou.6

7. However,	and	put	by	the	Court	below:7

“[Pou]	was	given	at	a	time	when	the	DAC	Act	had	been	rendered	largely	
redundant	 by	 the	 accident	 compensation	 scheme	 and	 at	 a	 time	 when	
societal	 views	 of	 emotional	 harm	 as	 a	 form	 of	 personal	 injury	 were	
probably	similar	to	current	views.	

and	went	on	to	record	that	there	had	been	nothing	put	to	the	Court	to	suggest	
that	 underlying	 social	 views	 had	 changed	 and	 that	 the	 claimed	 basis	 put	
forward	for	such	change	“was	likely	present	when	Pou	was	decided.”	

8. The	appellant’s	case	in	this	Court	remains	that	“[i]t	is	open	for	this	Court	to
take	a	different	approach”	and	that	such	an	approach:8

“…	 would	 ensure	 that	 the	 DAC	 Act	 remained	 relevant;	 reflected	 a	
contemporary	approach	to	the	compensation	of	emotional	harm;	and	met	

5

6

7

8

Smith	v	Fonterra	Cooperative	Group	&	ors	[2024]	NZSC	5;	[2024]	1	NZLR	134.	
AS	[5.26];	Pou	v	British	American	Tobacco	(New	Zealand)	Ltd	 [2006]	1	NZLR	661	(CA)	
and	McCarthy	v	Palmer	[1957]	NZLR		442	(SC);	[1957]	NZLR	620	(CA).	
CA	[52],	Case	05.0032.	
AS [5.26]	
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Parliament’s	expectation	 that	damages	would	be	available	 in	cases	 like	
the	present	one.”	

9. The	 question	 of	 “Parliament’s	 expectation”	 is	 understood	 to	 be	 a	
reference	 to	 the	PVCA,	 and	 that	 is	 dealt	with	 separately	below.	On	 the	
broad	claim	for	change,	however,	two	points	follow:	

9.1. The	first,	and	simplest,	is	that	any	change	to	the	interpretation	of	the	
DBACA	 must,	 as	 put	 by	 the	 Court	 below,	 be	 based	 upon	 some	
substantive	claim	to	social	change	and	none	has	been	put	forward.	

9.2. The	second	is	that	the	claim	for	such	change	must	be	reconciled	with	
the	 statutory	 context,	 including	 ;	 the	 innate	 difficulty	 of	 seeking	
change	through	the	narrow	prism	of	individual,	and	rare,	cases	such	
as	the	present	rather	than	through	statutory	reform.	As	put	by	the	
High	Court	of	Australia	in	Barclay:8A	

“The	 pattern	 of	 Australian	 legislation	 is	 a	 pointer	 towards	 the	
continued	existence	of	 the	 rule	 in	Baker	v	Bolton	as	a	matter	of	
common	law	...	

Any	further	contraction	in	the	scope	of	the	rule	in	Baker	v	Bolton	
is	a	matter	for	Australian	legislatures.”	

Relevance	of	statutory	reforms		

10. More	specifically,	and	as	in	parts	cited	by	the	appellant,	New	Zealand	has	–	

as	 with	 other	 jurisdictions	 –	 adopted	 detailed	 statutory	 schemes	 for	

compensation	 and	 other	 support	 for	 the	 family	 members	 of	 victims	 of	

offences,	including	through	reparation	orders	in	the	sentencing	process	but	

also	through	the	Accident	Compensation	scheme	and	victim	support.	

11. The	starting	point,	as	noted	in	Pou,	is	that	this	jurisdiction	is	itself	the	product	

of	a	statutory	modification	of	the	common	law.	The	critical	point,	as	put	in	

Pou,	is	therefore	not	whether	the	position	put	in	and	since	the	19th	century	

decisions	–	both	as	to	the	non-existence	of	a	common	law	right	and	as	to	the	

correct	interpretation	of	the	successive	remedial	statutes	–	was	or	is	correct,9	

but	rather	that	that	question	is	properly	left	to	legislative	reform.	

 
8A		 Above	n	4,	[26]-[27].	
9		 See,	for	example,	the	very	detailed	survey	of	both	in	Donal	Nolan	“The	Fatal	Accidents	

Act	1846”	in	T.T.	Arvind	&	Jenny	Steele	(eds)	Tort	Law	and	the	Legislature:	Common	Law,	
Statute	and	the	Dynamics	of	Legal	Change	(Hart,	2012)	131.	
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12. As	put	in	Pou:

12.1. Prior	to	the	DBACA	and	its	precursors,	the	common	law	did	not	permit
an	action	for	damages	by	the	estate	or	family	of	a	person	wrongfully	
killed.10	That	had	been	varied	by	statute,	first	by	the	Fatal	Accidents	Act	
1846	(UK),	in	force	in	New	Zealand	under	the	English	Acts	Act	1854,	
and	several	subsequent	New	Zealand	statutes.11	

12.2. Such	statutory	claims	had	“from	a	very	early	stage”,	and	consistently	
since,	been	limited	to	pecuniary	loss,	the	Court	observing	that	“there	
are	 no	 decided	 cases	 in	which	 lost	 companionship	 and	 society	 have	
been	the	subject	of	compensation.12	

12.3. The	 Court	 acknowledged	 submissions	 critical	 of	 the	 19th	 century	
cases:13	

“It	may	be	that	155	years	ago	the	English	Courts	took	too	narrow	
an	approach	 to	 the	Fatal	Accidents	Act	 and	 the	 losses	 for	which	
compensation	might	be	awarded	under	it.”	

but	went	on	to	observe	that	the	Baker	rule	had	been	well-known	at	the	
re-enactment	of	the	DBACA.	

13. The	result	is	that,	in	that	respect,	the	question	was	long	removed	from	the
general	 body	 of	 common	 law	 tort	 and,	 as	 put	 by	 Nolan	 in	 respect	 of	 the
passage	of	the	original	Fatal	Accidents	Act	in	1846:14

“One	final	point	can	be	made	by	way	of	a	conclusion,	which	is	that	there	
were	 clear	 advantages	 to	 a	 legislative	 solution	 to	 the	 wrongful	 death	
question.	Statutory	intervention	resulted	in	a	comprehensive	scheme	for	
the	 recovery	 by	 dependants	 of	 their	 losses,	 which	 would	 have	 been	
difficult	to	achieve	through	common	law	development.”	

10

11

12

13

14

Pou	at	[7].	
Prior	 to	 the	DBACA,	 the	Deaths	by	Accidents	Compensation	Acts	1880	and	1908	made	
provision	“to	the	same	effect”:	Pou	at	[10]	&	[13].	The	Statutes	Amendment	Act	1937	also	
clarified	that	pecuniary	loss	could	be	claimed	by	non-dependent	family	members.	
Pou	at	[9]-[11];	[14]	&	[36],	citing	Gillard	v	Lancashire	and	Yorkshire	Railway	(1849)	12	LT	
356;	Blake	 v	Midland	 Railway	 Co	 (1852)	 18	 QB	 93	 and	 recent	 English	 commentary	and,	 in	
New	 Zealand,	 Shaw	 v	 Hill	 [1935]	 NZLR	 914,	 920	 and,	 particularly,	McCarthy	 v	Palmer	
[1957]	NZLR		442	(SC)	and	[1957]	NZLR	620	(CA).	approved	at	[36].	
Pou	at	[35]-[36]	&	[38].	
Above	n	9,		157.
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Effect	and	relevance	of	statutory	reforms	/	innovations	

14. As	this	Court	observed	in	Smith	v	Fonterra:	15

“Statute	law	has	been	active	in	New	Zealand	in	displacing	or	modifying	
the	application	of	the	common	law	of	torts.	To	state	the	obvious,	statutory	
reform	alters	context,	and	may	thereby	necessitate	reform	of	existing	and	
related	 common	 law	principles.127In	 that	 instance,	 statute’s	 impact	 is	
indirect.	Some	statutory	reforms	may	however	displace	tort	directly.”	

and,	of	particular	relevance	here,	the	Court	went	on:	

“The	 best-known	 (and	 most	 dramatic)	 example	 is	 the	 Accident	
Compensation	Act	2001	(and	its	predecessor	Acts)	proscribing	claims	for	
damages	 for	personal	 injuries	 covered	by	 the	 legislative	 compensation	
scheme.	 Exemplary	 damages	 were	 retained	 to	 perform	 tort	 law’s	
deterrent	function,	and	in	the	workplace	context,	the	Health	and	Safety	at	
Work	Act	2015	supplies	the	missing	deterrent	function	in	the	absence	of	
workplace	personal	injury	liability.”	

15. In	Smith,	 the	Court	referred	to	the	preservation	of	common	law	under	the
Resource	Management	Act	1991	and	the	absence	of	any	exclusion	of	common
law	in	the	Climate	Change	Response	Act	2002	to	find	that	the	law	of	torts	and
the	potential	for	a	common	law	response	to	emissions	could	emerge	apply
amid	that	“statutory	landscape”.16

16. However,	 the	 landscape	 in	 Smith,	 described	 as	 comprising	 “permits,
immunities,	 policies,	 rules	 and	 resource	 consents”	 and	 so	 distinct	 from	 a
common	law	cause	of	action,17	can	be	contrasted	with	the	overlap	between
statutory	compensation	mechanisms	and	any	common	law	development:

16.1. It	is	unclear	whether	the	appellant	ought	to	have	received	any	form	of	
accident	 compensation	 support	 in	 1987,18	 but	 she	 could	 not	 recall	
having	received	anything.	However,	it	is	not	in	issue	that	the	accident	
compensation	bar	precludes	compensatory	damages;19	and		

15

16

17

18

19

Smith,	above	n	5,	[92]-[94],	
Above	n	5,	[100]-[101].	
Above	n	5,	[101].	
The	Court	of	Appeal	had	confirmed	in	December	1991	that	the	ACC	scheme	extended	to	
mental	 harm	 whether	 or	 not	 physical	 injury	 had	 occurred:	 Accident	 Compensation	
Corporation	 v	 E	 [1992]	 2	 NZLR	 426	 (CA).	 However,	 in	 mid-1992,	 the	
Accident	Rehabilitation	and	Compensation	Insurance	Act	1992	reversed	that	position,	
albeit	with	an	exception	for	mental	harm	caused	by	sexual	offences	under	the	Crimes	Act	
(	see	s	8(3)	and	sch	1),	but	not	for	–	for	example	–	family	members	of	murder	victims.	
AS	[6.1]-[6.2].	
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Whether	a	common	law	cause	of	action	should	now	be	found	

23. The	 second	 proposition	 for	 the	 appellant	 is	 that	 the	 Court	 ought	 instead
recognise	an:29

“…	 action	 in	 the	 common	 law	 which	 would	 allow	 emotional	 harm	
damages	for	wrongful	death”

24. As	acknowledged	for	the	appellant:30

24.1. The	common	law	position	was	recently,	and	usefully,	restated	by	the	
United	Kingdom	Supreme	Court	in	Paul:	

“…	the	common	law	does	not	recognise	one	person	as	having	any	
legally	compensable	interest	in	the	physical	well-being	of	another.	
The	law	accords	compensation	to	the	victim	but	not	to	others	who	
suffer	 harm	 in	 consequence	 of	 the	 victim’s	 injuries	 or	 death,	
however	severely	affected	they	may	be.”	

24.2. The	material	of	that	position	is	altered	by	the	United	Kingdom	parallel	
to	the	DBACA	and	other	statutory	and	common	law	rights.	

but	 it	 is	 then	 said	 that	New	Zealand	court	 can	and	must	depart	 from	 that	
common	 law	 position	 by	 reference	 to	 “conditions	 in	 New	 Zealand”,	 the	
“unique	statutory	environment”,	and	in	cognisance	of	tikanga.	

25. The	 submissions	 for	 appellant	 do	 not,	 however,	 identify	 the	 particular
conditions	 or	 statutory	 environment,	 beyond	 a	 reference	 to	 the	 accident
compensation	and	 reparation	 schemes	above,	 and	 it	 is	not	 explained	why
those	warrant	any	alteration	of	the	common	law	position.	The	simple	point,
as	above,	is	that	such	change	should	follow	an	identified	change	in	societal
context	and	that	is	not	present.

26. In	respect	of	tikanga,	the	position	is	developed	as	follows:31

“Relevant	tikanga	would	appear	to	include	the	interconnected	principles	
of	hara,	mana,	whakapapa,	whanaungatanga	and	ea,	which	helped	inform	
the	Supreme	Court’s	decision	to	allow	the	posthumous	appeal	of	Mr	Ellis	
in	Ellis	v	R	[2022]	NZSC	114;	[2022]	1	NZLR	239;	and	/or	the	principles	
and	practices	of	utu	and	muru.”	

29 AS	[5.27].	
30 AS	[5.30].	
31 AS	[5.31],	n	116.	
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27. As	put	in	Ellis,	it	is,	of	course,	apt	that	any	law	reform	in	respect	of	Pou	and
the	DBACA	be	guided	by	tikanga,	particularly	if	and	so	far	as	reform	were	to
occur	through	change	in	the	common	law.32	This	said,	however:

27.1. The	further	concern	put	in	Ellis	and	since,	including	in	He	Poutama,	is
to	 ensure	 that	 tikanga	 is	 addressed	 in	 a	 manner	 that	 upholds	 its	
integrity	and	the	 fairness	of	proceedings	 in	which	 it	 is	raised.33	That	
can	be	achieved	by	careful	and	appropriate	means,	as	with	the	wānanga	
convened	by	the	parties	in	Ellis.34			

27.2. The	particular	consequence	in	this	proceeding	is	that	it	is	not	possible	
simply	 to	 extrapolate	 from,	 for	 instance,	 the	 particular	 position	
reached	in	Ellis	to	prescribe	a	particular	outcome.	 It	may	be	thought	
that	the	principles	listed	for	the	appellant	would	have	some	bearing	on	
the	direction	of	reform:	but,	and	for	example,	the	cited	principles	of	utu	
and	muru	 function	with	 the	 framework	 of	 take	 and	 ea.35	 The	 point,	
again,	is	that	a	substantive	case	must	be	put	and	is	not	present	here.		

Whether	van	Soest	should	be	revisited	

28. The	further	and	more	specific	point	put	for	the	appellant	is	that	this	Court
should	 set	 aside	 the	 constraints	 –	 a	 requirement	 of	 diagnosed	psychiatric
illness	and	proximity	–	upheld	by	the	Court	of	Appeal	in	van	Soest.

29. It	is	said	that	the	2017	decision	of	the	Supreme	Court	of	Canada	in	Saadati
and	 the	 dissenting	 judgment	 of	 Thomas	 J	 in	 van	 Soest,	 if	 followed	 by	 the
Court,	would	mean	that:36

“if	the	Court	were	to	follow	the	Canadian	Supreme	Court	in	Saadati	and	
adopt	the	threshold	for	mental	harm	proposed	by	Thomas	J	in	van	Soest,	

32

33

34

35

36

Ellis	v	R	[2022]	NZSC	114;	[2022]	1	NZLR	239,	[10]-[11]	and	see	also,	in	the	context	of	
legislative	reform,	Te	Aka	Mātua	o	te	Ture	|	New	Zealand	Law	Commission	He	Poutama	
(Pūrongo	Rangahau	|	Study	Paper	24,	2023)	[9.2]ff.	
See,	 for	 example,	 Ellis	 above	 n	 32	 [120]	 per	 Glazebrook	 J	 (integrity)	 and	 [166]	
per	Winkelmann	 CJ	 (procedural	 and	 subtantive	 fairness)	 and	 He	 Poutama	 above	 n	
32,	 [8.106]ff	 (promotion	 of	 manaakitanga	 in	 proceedings	 to	 ensure	 integrity	 and	
correct	development).	
See,	for	example,	Ellis	above	n	32,	[35]-[38].	
Take-utu-ea	is	a	principle	of	cause,	reciprocation	and	balance,	directed	toward	ultimate	
peaceful	resolution	of	disputed	and	complex	issues:	see,	for	example,	Hirini	Moko	Mead	
Tikanga	Māori:	Living	by	Māori	Values	(Rev	ed	2016)	35	and,	particularly,	the	detailed	
discussion	of	utu	and	ea	in	He	Poutama	[3.60]-[3.69].	
AS	[4.18].	
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further	 evidence	would	 not	 be	 necessary	 as	Mrs	 Hawkins	 has	 already	
provided	sufficient	proof.”	

because,	it	is	said,	Saadati	held	that:37	
“…	 a	 medically-	 recognised	 psychiatric	 diagnosis	 was	 not	 required	 to	
prove	compensable	mental	injury	provided	‘the	disturbance	suffered	by	
the	 claimant	 is	 “serious	 and	 prolonged	 and	 rise[s]	 above	 the	 ordinary	
annoyances,	anxieties	and	fears”	that	come	with	living	in	civil	society.”	

in	the	form	of	a	statement	by	Mrs	Hawkins	that	she	had	become	reclusive	and	
had	been	harassed	by	members	of	the	Mongrel	Mob,	whom	she	believed	to	
be	acting	in	support	of	the	respondent,	though	it	is	not	said	that	he	directed	
that	harassment.	

30. However,	 Saadati	 did	 not	 propose	 a	 lower	 or	 less	 stringent	 standard	 of
evidence.	Instead,	both	it	and,	as	below,	the	dissent	of	Thomas	J	addressed
the	specific	–	and	long-debated	–	question	of	whether	a	clinical	diagnosis	of
recognisable	psychiatric	illness	is	a	precondition	for	a	mental	injury	claim.
The	Court	in	Saadati	rejected	that	precondition,	holding	that	that	Court	had
never	required	it.38

31. The	Court	framed	the	resulting	reformed	evidential	standard	as	follows:39
“…	 the	 claimant’s	 task	 in	 establishing	 a	 mental	 injury	 is	 to	 show	 the	
requisite	degree	of	disturbance	(although	not,	as	the	respondents	say,	to	
show	its	classification	as	a	recognized	psychiatric	illness).	

Nor	should	any	of	this	be	taken	as	suggesting	that	expert	evidence	cannot	
assist	in	determining	whether	or	not	a	mental	injury	has	been	shown.	In	
assessing	whether	the	claimant	has	succeeded,	it	will	often	be	important	
to	consider,	for	example,	how	seriously	the	claimant’s	cognitive	functions	
and	 participation	 in	 daily	 activities	 were	 impaired,	 the	 length	 of	 such	
impairment	and	the	nature	and	effect	of	any	treatment	….	To	the	extent	
that	claimants	do	not	adduce	relevant	expert	evidence	to	assist	triers	of	
fact	in	applying	these	and	any	other	relevant	considerations,	they	run	a	
risk	 of	 being	 found	 to	have	 fallen	 short.	As	Thomas	 J.	 observed	 in	 van	
Soest	(at	para.	103),	 ‘[c]ourts	can	be	informed	by	the	expert	opinion	of	
modern	medical	 knowledge’,	 ‘without	needing	 to	 address	 the	question	
whether	the	mental	suffering	is	a	recognisable	psychiatric	illness	or	not’.	
To	be	clear,	however:	while	relevant	expert	evidence	will	often	be	helpful	
in	determining	whether	the	claimant	has	proven	a	mental	injury,	it	is	not	
required	as	a	matter	of	law.	Where	a	psychiatric	diagnosis	is	unavailable,	
it	remains	open	to	a	trier	of	fact	to	find	on	other	evidence	adduced	by	the	
claimant	 that	 he	 or	 she	 has	 proven	 on	 a	 balance	 of	 probabilities	 the	
occurrence	of	mental	injury.	And,	of	course,	it	also	remains	open	to	the	
defendant,	in	rebutting	a	claim,	to	call	expert	evidence	establishing	that	
the	accident	cannot	have	caused	any	mental	injury,	or	at	least	any	mental	
injury	known	to	psychiatry.	…”	

37

38

39

AS	[4.11],	citing	Saadati	at	[37].	
Above	n	3,	[11]	and	see	further	grounds	for	rejection	at	[33]-[36].
Saadati	above	n	3,	[37]-[38].	
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35. However,	 the	 two	 decisions	 are	 concerned	 with	 the	 identification,	 in
response	to	strike	out	applications,	of	potential	alternative	claims	driven	by
particular	and	distinct	facts:

35.1. In	Snowball,	the	Court	declined	an	application	to	strike	out	such	a	claim.
It	noted	precedents	 from	Baker	onwards	and	also	 statutory	 reforms	
and	observed:45	

“…	none	of	the	cases	provided	by	the	plaintiffs	involve	a	situation	
where	damages	for	mental	injury	have	been	awarded	to	a	person	
who	has	not	suffered	bodily	injury	or	who	has	not	witnessed	the	
injury	or	death	of	another	person	or	its	immediate	aftermath.”	

but	cited	the	availability	of	claims	for	witnessing	a	death	and,	further,	
the	 removal	 of	 absolute	 preconditions	 in	 Saadati,	 and	 held	 that	 the	
claims	 “might	 succeed”	 and	 should	 be	 determined	 on	 the	 basis	 of	
“robust”	 factual	assessments.46	The	case	did	not	proceed	further	and	
the	strike	out	decision	was	described	in	2021	by	the	British	Columbia	
Court	of	Appeal	as	follows:47	

“…	Snowball	likely	stands	on	its	own	in	Ontario.	Furthermore,	the	
claim	in	that	case	relied—at	least	in	part—on	what	was	said	to	be	
an	 already	 recognized	 duty	 of	 care	 ‘owed	 to	 family	members	 of	
persons	 who	 die	 in	 aviation	 crashes	 by	 Transport	 Canada,	 its	
inspectors,	and	the	operators	of	such	flights’	…”	

35.2. Similarly	and	as	properly	acknowledged	 for	 the	appellant,	Sigurdson	
struck	out	a	bereavement	claim	but	 that	 it	had	not	been	established	
that	a	claim	by	the	father	of	the	deceased,	who	had	searched	for	him	
and	found	his	body,	had	no	prospect	of	success.	The	Court	suggested	
that	 such	 a	 claim	 may	 arise	 by	 extension	 of	 precedent	 involving	
rescuers.48	

Relevance	of	the	Prisoners’	and	Victims’	Claims	Act	2005	

36. The	wider	proposition	advanced	for	the	appellant	is	that	the	PVCA	either:

36.1. Requires	a	cause	of	action	in	damages;49	or	

45

46

47

48

49

Snowball	v	Ornge	2017	ONSC	4601,	[16].	
Above	n	45,	[21].	
EB	v	British	Columbia	(Child,	Family	and	Community	Services),	2021	BCCA	47, 67.	
Sigurdson	et	al	v	Norbord	Inc	et	al	2021	ONSC	5193,	[12];	[42];	[46]-[48].	
AS	 [1.4]	 the	 present	 claim	 “exemplifies	 the	 purpose”	 of	 the	 PVCA,	 such	 that	 a	 “clear	
pathway”	for	damages	should	follow.	
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36.2. Requires	modification	of	an	extant	cause	of	action	to	allow	recovery	in	
the	instant	case,	either:	

36.2.1 By	 removing	 the	 requirement	 for	 “expert	 evidence	 and	
submissions	 to	 establish	 mental	 harm”,	 as	 envisaged	 by	 the	
Court	below	following	van	Soest;50	or	

36.2.2 By	reinterpretation	of	the	DBAC	Act	to	allow	recovery,	despite	
Pou	and	the	other	precedents:51	

and	 there	 is	 reference	 to	 that	 fulfilling	 parliamentary	 intent,	 52	 although	
without	addressing	the	parliamentary	record	as	below.53	

37. The	Court	below,	following	the	High	Court,	declined	such	interpretation	of
the	PVCA.	As	observed	by	the	Court:

37.1. Section	46(3)(c)	provides	that	a	claim	by	a	victim	must	not	be	accepted	
unless	the	Tribunal	is	satisfied	on	the	balance	of	probabilities	that:	

“the	claim	discloses	a	cause	of	action	that	is,	under	the	general	law,	
one	for	which	damages	are,	in	the	particular	case,	payable.”	

s	47(2)	in	turn	requires	the	Tribunal	to	“apply	the	general	law	relating	
to	the	awarding	of	damages”	in	its	decision	as	to	damages.	

37.2. The	result,	as	put	by	the	Court,	the	PVCA	is:54	

“…	is	intended	to	facilitate	a	victim	who	has	a	‘cause	of	action’	for	
‘damages’	against	a	prisoner	under	the	‘general	law’”.	

and	does	not	create	a	new	cause	of	action;	and	

50

51

52

53

54

AS	[4.4]	(evidential	requirement	“could	undermine	the	statutory	scheme”).	
AS	[5.26]	(change	in	interpretation	of	the	DBAC	Act	to	meet	“Parliament’s	expectation	
such	damages	would	be	available	in	cases	like	the	present”).	
See	AS	[1.4]	(claim	“exemplifies	the	purpose”	of	the	PVCA)	such	that	damages	should	be	
recoverable	and	[5.26]	(“Parliament’s	expectation	such	damages	would	be	available	in	
cases	like	the	present	one”).	
The	 submissions	 do	 record	 (at	 n	 7)	 that	 the	 late	 appellant	 Mrs	 Hawkins	 made	 a	
submission	 on	 the	 Bill	 and	 there	 was	 reference	 to	 her	 in	 the	 third	 reading	 debate.	
However,	it	is	not	correct	that	that	submission	was	cited	“in	support	of	the	Bill”.	Instead,	
as	 recorded	(see	 the	speeches	of	 two	opposition	Members	at	NZPD	vol	626,	20563	&	
21304,	1	June	2005),	the	late	appellant	was	cited	in	opposition	the	Bill	on	the	basis	of	
her	submission	the	Bill	should	have	barred	compensation	outright,	rather	than	creating	
a	claims	mechanism.	
CA	[66],	Case	05.0037;	also	[68]	“the	PVC	Act	requires	a	‘cause	of	action’	for	‘damages’	
under	the	‘general	law’”	and	[91]	“the	PVC	Act	does	not	provide	a	standalone	basis”.	






