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I speak to you today on the topic of “human rights and the courts”.  My 
purpose in addressing this topic is not to attempt any detailed exposition of 
human rights and how they are treated in our domestic law in New Zealand.  I 
want rather to explore with you how the protection of human rights affects the 
role of the courts in our constitutional arrangements and informs the content 
of our law more generally.  And I wish to say something about the limits of 
what we can expect from this process.   
 
I welcome the opportunity to raise these themes with a wider audience than 
an audience of lawyers.  It should I think be a matter of concern to all of us 
that the role of the courts in our unwritten constitution is not well understood 
within the community.  Without proper understanding, the position of the 
courts is fragile and the balance of our constitutional arrangements is easily 
disturbed.  
 
Human rights protections, such as are provided by the New Zealand Bill of 
Rights Act 1990, constitute restrictions upon the exercise of governmental 
power.  It is the role of the Courts to see that those restrictions are observed.  
Judicial check upon governmental power in this way is not new, but the Act 
may throw up starker policy choices than the Courts are generally called upon 
to make.  Because rights are never absolute, some balancing will usually be 
necessary.  When striking the correct balance is a matter of public 
controversy, the courts may be swept up in that controversy.  There is nothing 
wrong in that, if the place of the institution is understood and is sufficiently 
valued to withstand serious damage. 
 
There have been sufficient indications of public disquiet about the role of the 
judiciary to suggest that its function is imperfectly understood within the 
community.  That means that the judiciary is very much exposed when it is 
forced into areas of public controversy.  The protection of human rights tends 
to throw up particularly difficult legal problems, where community opinion may 
be divided.  It is an area where lack of understanding about the function 
performed by the Courts and the international context in which human rights 
fall to be considered may be destructive of public confidence in the legal 
system. 
 
That exposure is compounded by the fact that our constitutional arrangements 
are not easily explained.  Because of our constitutional history, some of the 
most significant principles upon which the constitution is based are Judge-
made principles of the common law.  They may be augmented by great 
statutes such as Magna Carta, habeas corpus, the 1689 Bill of Rights and 
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modern statutes such as the Constitution Act 1986, but fundamentally the 
New Zealand constitution rests on the decisions of the Judges.  A written 
constitution would at least make it plain that there is a democratic foundation 
for the “auxiliary precaution” provided by an independent judiciary1.  Lacking 
it, judicial decision-making in areas of controversy for the community can too 
easily be characterized as usurpation of power by unelected and 
unaccountable judges. 
 
That is a worryingly simple message which cannot be simply answered.  The 
role of Courts is to enforce the law.  The Courts are themselves subject to the 
rule of law.  For that reason they cannot usurp powers lawfully exercised by 
other agencies, including Parliament.  Parliament is supreme. But Parliament 
exercises authority over the Courts only by statute.  The Executive carries 
laws into effect at the direction of Parliament and under the supervision of the 
Courts: 
 

The judiciary enforce the law against individuals, against institutions 
and against the Executive.2 

 
The Courts operate at the boundaries, not usurping the judgment of the body 
to which power has been lawfully entrusted, but making sure it is exercised 
only for legitimate purpose, fairly and reasonably.  Without those conditions 
the exercise of power is unlawful.   
 
It is easy, and unhelpful, to label judicial decisions as “activist” where the 
Court is driven to intervene.  A Judge cannot evade deciding a case brought 
to Court just because it is controversial.  Nor can the Judge decline to 
exercise a jurisdiction conferred by Parliament and properly invoked by a 
litigant.  As Lord Justice Sedley has pointed out, the suggestion that it is only 
the use of judicial power which is activism, dangerously obscures the truism 
that: 
 
 “Abstention from judicial review is just as much a deliberate judicial 

activity, based just as much on jurisprudential and policy 
considerations and with just as many constitutional and political 
repercussions as judicial interventionism.” 

 
The New Zealand Bill of Rights Act, passed by Parliament ten years ago, is in 
part a restatement of principles recognised by the common law.  It was 
enacted “to affirm, protect and promote human rights and fundamental 
freedoms in New Zealand” and “to affirm New Zealand’s commitment to the 
International Covenant on Civil and Political Rights”.  The Covenant on Civil 
and Political Rights was one of the covenants which grew out of the Universal 
Declaration of Human Rights, the fiftieth anniversary of which we celebrated 
two years ago.   
 
It is worth recalling that these international statements were born of dreadful 
experiences.  Nor can we be complacent about the performance of the 
                                                           
1  Hamilton, Madison and Jay, The Federalist, No 51 (Bigsby ed, 1992) p 266. 
2  M v Home Office [1994] 1 AC 377 at 395 per Lord Templeman 
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common law in the domestic protection of human rights.  Those of us old 
enough to have practised in the early 1970s can recall the deference paid by 
the courts to authority of all types.  In England, to which we looked largely for 
our common law at the time, the distinguished public lawyer, Sir William 
Wade, described the “deep gloom” that settled on English administrative law 
in the middle of the twentieth century.3  That mood changed from the 1960s 
as the courts realised “how much had been lost and what damage had been 
done to the only defences against abuse of power which still remained”.4  The 
domestic and international antecedents of the New Zealand Bill of Rights Act, 
therefore, did not inspire complacency about the protection of fundamental 
rights and freedoms. 
 
The New Zealand Bill of Rights Act is an ordinary statute, which can be 
trumped by other statutes.  But it is clear from its international and common 
law roots and legislative history, as well as from its subject-matter and 
evocative title, that the Act was designed to operate within the sphere that 
may broadly be termed “constitutional”.   
 
Behind the Act stand the international covenants, and further back still the 
great Eighteenth Century declarations of the rights of man which they echo.  
Arising from the constitutions adopted upon the philosophies expressed, and 
out of the international obligations undertaken through the United Nations and 
by regional groupings of nations, a substantial body of case law has 
developed.  Not surprisingly, this case law has influenced the New Zealand 
courts in their approach to the New Zealand legislation.  As in the area of 
business law, which I address in my second paper today, human rights law is 
international.  
 
Indeed by New Zealand’s adherence to the Optional Protocol on Civil and 
Political rights, international scrutiny of our domestic observance of human 
rights is available.  By the Optional Protocol, New Zealand’s citizens who 
have exhausted their domestic legal remedies, may complain of breaches by 
the Government of its obligations under the Covenant.  Cooke P in Tavita v 
Minister of Immigration5 suggested that since New Zealand’s accession to the 
Optional Protocol “the United Nations Human Rights Committee is in a sense 
part of this country’s judicial structure, in that individuals subject to New 
Zealand jurisdiction have direct rights of recourse to it.”  This is something of 
an overstatement.  Certainly for the purposes of legal aid, the Human Rights 
Committee is not part of the judicial structure of New Zealand.6  But it is valid 
to remind us that the decisions of our courts are now taken upon an 
international stage.  
 
The assistance derived from international case-law is likely to receive fresh 
impetus from the English Human Rights Act 1998.  Like the New Zealand 
statute, it is an ordinary Act of the United Kingdom Parliament.  It is enacted 
to incorporate into the domestic law of the United Kingdom the rights and 
                                                           
3  HWR Wade and CF Forsyth, Administrative Law, Oxford, 1994, p 17. 
4  Ibid, at 19. 
5  [1994] 2 NZR 257 at 266. 
6  Tangiora v Wellington District Legal Services Committee [2000] 1 NZLR 17 at 22 (PC) 
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liberties guaranteed by the European Convention on Human Rights.  I do not 
believe that the fact that the English legislation looks to the European 
Convention will affect the persuasiveness of decisions of the English courts 
taken under it.  Traditionally, we have been more comfortable with English 
precedents than decisions of other common law jurisdictions operating under 
written constitutions.  Indeed, I expect that the decisions of the European 
Court of Human Rights (already cited in a number of New Zealand decisions) 
are likely to become more influential in New Zealand through the decisions of 
the English courts.    
 
By s.3 of the New Zealand Bill of Rights Act, the Bill of Rights applies “only to 
acts done: 
 
 “(a) by the Legislative, Executive or Judicial branches of the 

Government of New Zealand;  or 
 (b)  By any person or body in the performance of any public function, 

power, or duty conferred or imposed on that person or body by or 
pursuant to law”. 

 
The scope of the English Act is similar.  The language of the provision 
suggests that the Bill of Rights Act applies to actions taken by the judiciary.  It 
may well be that section 3 requires the Judges to develop the common law in 
conformity with the New Zealand Bill of Rights Act. The point has not yet 
arisen directly for determination in New Zealand (although it was assumed by 
Hardie Boys J in Baigent’s case7 and by me in Lange v Atkinson8).  If so, 
through a “cascading”9 effect, the Act will come to influence private as well as 
public law.  That is a conclusion reached extra-judicially by Lord Cooke of 
Thorndon.10  Similarly, Lord Irvine of Lairg, the Lord Chancellor of England, 
has no doubts that the English Human Rights Act 1998 has the effect of 
requiring the Courts to develop the common law in conformity with the Act: 
 

“Clause 6 makes it clear that “public authority” includes a court and a 
tribunal which exercises functions in relation to legal proceedings.  That 
inclusion, as this audience will recognise, does more than asking the 
courts to interpret legislation compatibly with the [European Convention 
on Human Rights].  It imposes on them a duty to act compatibly with 
the Convention.  
 
We believe it is right as a matter of principle for the courts to have the 
duty of acting compatibly with the Convention.  They will be under this 

                                                           
7  Simpson v Attorney-General (Baigent’s Case) [1994] 3 NZLR 667 at 702 
8  [1998] 3 NZLR 424; and see the discussion by Rishworth “Bill of Rights, Human 

Rights” [1998] New Zealand Law Review 585 at 605-607; and in Leigh “Horizontal 
Rights, the Human Rights Act and Privacy: Lessons from the Commonwealth” (1999) 
48 ICLQ 57 at 70-71. 

9  A concept used by Lord Justice Sedley in Freedom, Law and Justice, London 1999, 
at p 23, and which for the reasons he gives I consider is to be preferred to the 
“horizontal” effect described by other commentators. 

10  Cooke “A Sketch from the Blue Train” [1994] NZLJ 10 at 11. 
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duty not only in cases involving other public authorities but also in 
developing the common law in deciding cases between individuals.”11 

 
Under s.6 of the New Zealand Bill of Rights Act, an interpretation consistent 
with the rights and freedoms contained in the Bill of Rights Act, must be 
preferred to any other meaning.  Where legislation conflicts with the Bill of 
Rights Act, the Bill of Rights Act is subject to: 
 
 “Such reasonable limits prescribed by law as can be demonstrably 

justified in a free and democratic society.” 
 
If the limitation cannot be justified, there is an inconsistency with the Bill of 
Rights, but the statutory provision because of s.4 still stands and must be 
given effect.12  Some commentators have seen in discussions within the 
cases decided by the Court of Appeal an indication that the Courts will not 
assess whether a limitation is justifiable under section 5, but instead will 
simply apply it under section 4.13  In a recent Court of Appeal decision, the 
Court indicated preparedness to examine the justifiability of a limitation before 
applying it under s 4: 
 
 “Ultimately whether the limitation in issue can or cannot be 

demonstrably justified in a free and democratic society is a matter of 
judgment which the Court is obliged to make on behalf of the society 
which it serves and after considering all of the issues which may have 
a bearing on the individual case, whether they be social, legal, moral, 
economic, administrative, ethical or otherwise”.14 

 
The Court of Appeal has indicated that on an appropriate occasion it may be 
necessary for it to declare that a limitation cannot be demonstrably justified in 
a free and democratic society.15  In this, the Court has assumed a power 
specifically conferred upon the English Courts as a significant remedy under 
the Human Rights Act 1998.  Such a declaration was thought in Moonen to 
have value “should the matter come to be examined by the Human Rights 
Committee.  It may also be of assistance to Parliament if the subject arises in 
that forum”.  
 
The Bill of Rights Act makes no specific provision for remedies where the 
Executive branch of government is found to be in breach of its provisions.  
Article 2 of the International Covenant on Civil and Political Rights, which the 
Act affirms, requires each State Party to the covenant to ensure an effective 
remedy for violation of the rights confirmed and requires them to develop the 
possibilities of judicial remedy.  In New Zealand, the Courts have responded 
                                                           
11  Lord Irvine of Lairg, “The Impact of a Bill of Rights on English Law”, Address to the 3rd 

Clifford  Chance Conference , 28 November 1997. 
12  GA Moonen v Film and Literature Board of Review (CA42/99, 17 December  1999). 
13  See, for example, Anna Adams “Competing Conceptions of the Constitution: The 

New Zealand Bill of Rights Act 1990 and the Cooke Court of Appeal” [1996] New 
Zealand Law Review 368. 

14  Moonen, at p 12. 
15  Cooke P had earlier expressed some doubts as to whether such a remedy was 

available in New Zealand: Temese v Police (1992) 9 CRNZ 425 at 427. 
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in two ways.  First, by direct intervention to stop breach or deprive the 
prosecution of the results of evidence obtained by breach.  Thus, in Martin v 
District Court at Tauranga16 a prosecution was stopped for delay in bringing 
the accused to trial.  And in a number of search and seizure cases the New 
Zealand Courts have adopted the American prima facie rule of exclusion of 
evidence obtained in breach of constitutional rights.17  In doing this, the Court 
of Appeal has so far been reluctant to follow United States justifications for the 
exclusion as arising out of the need to deter official misconduct,18 preferring 
rather to vindicate the positive assurance of the right.  Whether this rather 
rigid approach will be maintained, or whether the Courts will respond more 
flexibly to the particular circumstances, including the need to raise standards 
of official behaviour, remains to be seen.19.  It is also not clear whether the 
prima facie exclusion rule will be maintained as the usual response to breach; 
in recent decisions on search and seizure, the Court of Appeal has flagged a 
possible revision of the approach20. 
 
The second development in the remedies adopted by the Courts has been the 
remedy of public law damages recognized in Baigent’s Case.  In that case, of 
considerable significance for New Zealand law, the majority of the Court of 
Appeal held that the Courts have the power to grant “effective and 
appropriate” relief.  The danger of failing to develop such a remedy, warned 
Cooke P, was that “both the Courts and Parliament at times may give, or at 
least be asked to give, lip service to human rights in high-standing language, 
but little or no real service in terms of actual decisions”.21  This remedy has 
the potential to provide a vindication for many of the affirmed civil or political 
rights in which the person whose rights are infringed is not being prosecuted, 
but simply wants to see the affirmations work.  The rights, for example, to 
freedom of thought, conscience, and religion (s 13), to manifest freedom of 
religion in worship (s 15), to be free from unlawful discrimination (s 19); to 
privacy in respect of unreasonable searches (s 21), and to the right to natural 
justice (s 27) may all benefit from this remedy.   
 
There is also a large range of possible claimants against the Crown for such a 
remedy.  Section 3 binds anyone exercising public functions, duties or 
powers, whether or not they are government entities.  It is not yet clear 
whether the remedy will be granted only against the Crown.22  But the 
judiciary is included in the bodies bound by the Act.  Although judges are 
immune from suit, it seems a remedy will be available against the Crown in 
appropriate cases.  Thus in Attorney-General v Upton23Tompkins J awarded 

                                                           
16  [1995] 2 NZLR 419. 
17  R v Kirifi [1992] 2 NZLR 8; R v Butcher [1992] 2 NZLR 257. 
18  See, for example, R v Goodwin [1993] 2 NZLR 153 at 193 per Richardson J. 
19  See the indications in R v Pointon (CA227/98, 22 February 1999) 
20  See R v Grayson & Taylor [1997] 1 NZLR 399. 
21  Supra note 7, at 676. 
22  See for example Innes v Wong [1963] 3 NZLR 238 where Cartwright J refused to 

strike out a claim for breach of the Act brought against a Crown Health Enterprise; 
and  S v M (HC, Auckland, M477/97, 10 June 1998) where Smellie J held damages 
for breach of the Act was not available against a Board of Trustees of a school, but 
only against the Crown. 

23  (1998) 5 HRNZ 54 
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$15,000 compensation to a man who claimed that he had not been given an 
opportunity to address the District Court in mitigation of sentence, in breach of 
the right to the observance of the principles of natural justice under s 27. 
 
A further remedy which is likely to arise in Bill of Rights Act cases is injunctive 
relief to prevent threatened breaches.  What is clear is that the question of 
remedies for direct breach will continue to evolve. 
 
Where I think the Bill of Rights Act will make its greatest impact is in the 
standards by which the Court judges the lawfulness of official and private 
conduct.   
 
Where official conduct is challenged by judicial review, the most difficult cases 
do not arise where the claimed illegality is manifest because the power 
purportedly exercised falls outside the four corners of the statute.  That 
question may raise difficult points of statutory interpretation, but ultimately it is 
a question of the statutory meaning.  The difficulties rather arise where the 
claimed unlawfulness is that the decision-maker has struck the wrong balance 
among competing interests or where the decision is one of degree (as in 
challenges based on standards such as reasonableness or proportionality).  
The Courts are largely adrift in such challenges.  They have to seek answers 
in the statute, in the international context where applicable,24 and in enduring 
community values.  Inevitably, the result has been deference to the decision-
maker and a lack of clarity and persuasiveness in judicial reasoning where, as 
Professor Taggart has put it, judgments are too often “characterised by 
assertions of unreasonableness or unfairness, and little else”.  Taggart sees 
the Bill of Rights methodology as “a more focused, consistent and transparent 
methodology than that prevalent in administrative law adjudication, where 
‘rights’ issues can be swept over in conclusionary findings that the exercise of 
the power was or was not Wednesbury unreasonable ... As Professor Jowell 
and Lord Lester demonstrated a decade ago,25 the concept of 
unreasonableness in administrative law has obscured the underlying role of 
protecting rights.”26 
 
The Bill of Rights Act therefore provides content to the standards by which the 
supervisory jurisdiction of the Courts is to be exercised and gives the Judges 
a framework for reasons for their judgments that executive action is or is not 
within the boundaries of proper administrative discretion.  But it does more 
than that.  Where human rights are engaged, they can be expected to prevail 
unless the statute under which the authority is exercised requires a result 
inconsistent with the human right or unless it is limited by another human 
right.  This development is a logical extension of the principle that Parliament 
is not to be presumed to intend that discretionary powers created by it will be 

                                                           
24  See Tavita v Minister of Immigration [1994] 2 NZLR 257. 
25  Jowell and Lester, “Beyond Wednesbury:  Substantive Principles of Administrative 

Law” [1987] Public Law 368. 
26  Michael Taggart, “Tugging on Superman’s Cape:  Lessons from Experience with the 

New Zealand Bill of Rights Act 1990” [1998] Public Law 266. 
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exercised inconsistently with its international obligations.27  It conforms with 
the view expressed by Lord Justice Thorpe that, where fundamental human 
rights are engaged, the margin of appreciation permitted to the decision 
maker will be correspondingly reduced.28  In the Bill of Rights Act Parliament 
has made explicit an approach the common law had already come to through 
experience.  Sections 3 and 6 provide, as Taggart suggests, a constitutional 
“trump”. 
 
The New Zealand Bill of Rights Act 1990 provides then a measure against 
which executive action can be readily tested.  But the rights based approach it 
requires of the Courts has profound implications for all judicial decision-
making, in private law as well as in public law.  This is not a theme I want to 
develop here and I do not suggest that remedies will be granted against 
private litigants directly, but it would be naïve to think that this Act will not 
ultimately come to exercise a huge influence on the interpretation of all 
statutes and the development of the common law.  As Cooke P remarked in R 
v Goodwin: 
 
 “The Bill of Rights Act is intended to be woven into the fabric of New 

Zealand law.  To think of it as something standing apart from the 
general body of law would be to fail to appreciate its significance.”29 

 
The deregulation of the past decade or two has left the achievement of public 
good in many areas to private enforcement, through legislation such as the 
Commerce Act 1986, the Fair Trading Act 1986, the Employment Contracts 
Act 1991 and the Resource Management Act  1990.  Such private 
enforcement frequently requires recourse to the Courts.  Where the litigation 
has a human rights dimension, including most importantly the right to natural 
justice, it is to be expected that the Courts will again turn to the Act for the 
standards which are to prevail.  The same is true of common law litigation.  I 
do not think that is a trend to be concerned about.  The public law/private law 
divide is not a satisfactory one if the concern is properly with abuse of power, 
however conferred.  As Lord Justice Sedley has rightly emphasised, public 
law is but an aspect of the common law’s vindication of the rule of law: 
 

“My argument is not that the State is just another corporation, nor that 
(as was held in the great mid-eighteenth century cases arising out of 
the raid on the North Briton) Ministers should still be liable as private 
individuals for torts committed in office.  It is that the rule of law, if it is 
to mean anything, has to embrace State, corporation and individual 
alike; that the law’s chief concern about the use of power is not who is 
exercising it but what the power is and whom it affects; and that the 
control of abuses of power, whether in private or in public hands, is 
probably the most important of all the tasks which will be facing the 
courts in a twenty-first century democracy.  The sea in which, as 
citizens, we all have to swim is inhabited not only by Leviathan – an 

                                                           
27  As to which, see Tavita v Minister of Immigration; Minister for Immigration and Ethnic 

Affairs v Teoh (1995) 183 CLR 273 (HCA). 
28  R v Ministry of Defence, ex p Smith [1996] QB 517 at 564-565 (CA). 
29  [1993] 2 NZLR 153 at 156. 
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alarmingly big but often benign creature – but by Jaws; and the law 
needs to be on the watch for both.”30 

 
I do not underestimate the challenges that the Bill of Rights Act will bring to 
the Courts when its application moves beyond the criminal law to which it has 
till now been mostly confined.  Human rights adjustments may be complex.  
Where there are a range of valid outcomes, the case will not always be 
suitable for judicial determination.  But where a case is properly brought 
before the Courts, they cannot evade decision simply because it is difficult or 
politically contentious.   
 
In Canada, at least, the Canadian Supreme Court has taken the view that the 
Courts cannot relinquish the function of judicial review simply because it 
relates to weighty matters of State.31  That case concerned a challenge to a 
decision by the Canadian Government to permit the United States to test 
cruise missiles in Canada.  The basis of the challenge was that the testing of 
missiles would lead to an increased threat of nuclear war and was accordingly 
a violation of s.78 of the Charter of Rights and Freedoms which guaranteed 
life and security of the person. 
 
If the Courts are obliged to exercise a function, they are obliged to become 
informed about an issue arising in the performance of that function, as Justice 
Wilson indicated in Operation Dismantle. 
 
Technical issues arise before the Courts every day.  And indeed, the workings 
of the Official Information Act have revealed what has been intuitively believed 
by a number of observers, that the Courts are wrong to defer unduly to 
administrative expertise.  In the end, as Leventhal has observed in answer to 
the question, “how should the Courts proceed in political thickets?”, “Carefully; 
pragmatically.”32 
 
In addition, the legal process may inform and assist a wider community 
debate.  Professor Neil McCormick has perceptively argued that any 
adequate overall view of law must recognise that it is “a form of 
institutionalised discourse or practice or mode of argumentation.”33   
 
Bentham, no great friend to Judges, described the importance of open court 
determinations: “Why [are] Courts of justice in general required to be open?  
To prevent a Judge from falling on the side of inclination.  To apply the force 
of the moral sanction to fix him to his duty ... In other cases the power of the 
moral sanction is comparatively needless and besides that, it is comparatively 
weak.  Here it is supremely necessary and the force of it is Herculean ...  The 
Judge is a man of honour: he has a rich fund of reputation to preserve and to 
improve.  Let the Court be open, and their transactions public, then whatever 
he does he does in the face of mankind.” 

                                                           
30  Supra note 9, at p 38. 
31  Operation Dismantle v The Queen (1985) 18 DLR (4th) 481. 
32  H. Levanthal, “The Courts and Political Thickets” (1977) 77 Columbia Law Review 

345. 
33  McCormick, “Beyond the Sovereign State” (1993) 56 MLR 1. 
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Although the costs of litigation are not to be minimised, the Courts are 
accessible to all and Court business is conducted in public.  The judicial 
process has the capacity to be highly participatory.  Judges deal with real life 
problems in actual cases.  That anchors their decisions to the actual 
community.   
 
Quite apart from the outcomes achieved in litigation, therefore, the role of the 
Courts provided for by the New Zealand Bill of Rights Act, has the benefit of 
publicly raising for wider debate the human rights accommodations and 
adjustments the community needs to make.  That role was one acknowledged 
in Moonen by the Court of Appeal in referring to the utility of declarations of 
incompatibility.  
 
The dynamic discourse view of law is important because of the limitations of 
static laws.  The futility of “making people good by law” alone is amply borne 
out by legal history.  The increasing ferocity of punishment in eighteenth 
century England produced no reduction in crime.  The introduction of the 
professional police force did.  As David Garland has reminded us about crime: 
 

“…it is only the mainstream processes of socialisation (internalised 
morality and the sense of duty, the informal inducements and rewards 
of conformity, the practical and cultural networks of mutual expectation 
and interdependence, etc.) which are able to promote proper conduct 
on a consistent and regular basis.  Punishment, so far as “control” is 
concerned, is merely a coercive back-up to these more reliable social 
mechanisms, a back-up which is often unable to do anything more than 
manage those who slip through these networks of normal control and 
integration.  Punishment is fated never to “succeed” to any great 
degree because the conditions which do most to induce conformity – or 
to promote crime and deviance – lie outside the jurisdiction of penal 
institutions.”34 

 
So, too, the conditions which promote the observance of human rights within 
the community lie outside the jurisdiction of the courts.  The law has a part to 
play.  But it is only a part.   
 
This truth is to be seen in the position of women in our society.  Decades of 
formal equality in the eyes of the law has not led to real equality between men 
and women.  Even in terms of access to legal services, Joanne Morris’s report 
has demonstrated the gap between law and reality.35  Increasingly feminists 
are questioning the liberal legal tradition’s emphasis upon statements of equal 
rights.  In a recent thought-provoking work, Sandra Fredman has pointed out 
that equality in law will never achieve equality in fact while gender inequalities 
are part of the social system in which law operates.36  The strategy of formal 
equality does not work for women who undertake traditional female activities 
                                                           
34  David Garland, “Punishment and modern society: a study in social theory” (1990) 

University of Chicago Press at 288-289. 
35  Morris, Women’s Access to Legal Services, NZLC SP1. 
36  Sandra Fredman, Women and the Law, Oxford 1997. 
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and responsibilities.  Unpaid caring responsibilities are largely ignored in the 
workplace.  Fredman is of the view that “the undervaluing or ignoring of child-
care is a key to women’s continuing disadvantage”.  In New Zealand our 
principal Family Law statutes were enacted in the first drive to achieve formal 
equality between men and women.  They are now widely thought to have 
emphasised such formal equality at the expense of the majority of women 
who shoulder a disproportionate burden in unpaid family care.  Such 
responsibilities effectively deprive most women of the opportunity to benefit 
from the legal equality formally secured. 
 
“This snake in the legal grass”, as Lord Justice Sedley puts it,37 is the unequal 
effects of equal laws.  The challenge for all of us is to find the solution to this 
paradox. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

*********************** 
 

                                                           
37 Supra note 9, at p 41. 
 


