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JUDGMENT OF THE COURT
A

The application for leave to appeal is dismissed.

B

The applicants must pay costs of $4,500 plus usual
disbursements to the respondents collectively.
____________________________________________________________________
REASONS
Background
[1]

The applicants (collectively, Eight Mile) commenced proceedings in the High

Court against the respondents (the New Zealand National Party and its secretary, Greg
EIGHT MILE STYLE, LLC v NEW ZEALAND NATIONAL PARTY [2019] NZSC 48 [14 May 2019]

Hamilton) for breach of copyright involving the use in a political advertisement of a
soundtrack infringing the copyright in the musical work Lose Yourself.1 Eight Mile
succeeded in establishing a breach of copyright and an award of damages of $600,000
was made in favour of Eight Mile.2 However, its claim for additional damages under
s 121(2) of the Copyright Act 1994 failed.
[2]

The National Party did not appeal against the finding of breach of copyright,

but appealed to the Court of Appeal on the quantum of damages. The Court of Appeal
allowed the appeal and reduced the damages award from $600,000 to $225,000.3
Eight Mile cross-appealed against the refusal of the High Court Judge to award
additional damages, but the cross-appeal was dismissed.
Grounds
[3]

Eight Mile now seeks leave to appeal to this Court against the Court of

Appeal’s decision. It seeks to raise three issues, namely:
(a)

the assessment of compensatory damages under the user principle;

(b)

the basis for an award of additional damages under s 121(2) of the
Copyright Act; and

(c)

the appellate approach to appeals against the quantum of a damages
award.

Damages: user principle
[4]

Counsel for Eight Mile, Mr Williams, argued that there were a number of errors

in the Court of Appeal’s approach to the assessment of damages, applying the user
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principle.4 In particular, he criticised the Court of Appeal’s preference for the evidence
of the experts called by the National Party in the High Court over that of the experts
who had been called by Eight Mile. This contrasted with the High Court Judge’s
approach. Eight Mile wishes to argue on appeal, if leave is given, that the Court of
Appeal erred in a number of respects in its application of the user principle.
[5]

We have considered these points carefully but we are not persuaded that they

are matters of public importance or general commercial significance that would justify
a further appeal.5 In most cases, they are fact-specific and we do not see any
appearance of a miscarriage of justice arising from the way they were addressed by
the Court of Appeal.6
Additional damages
[6]

Section 121(2) of the Copyright Act allows the court to award additional

damages “as the justice of the case may require” for infringement of copyright. The
court is required to have regard to the circumstances of the case and, in particular, to
“the flagrancy of the infringement” and “any benefit accruing to the defendant by
reason of the infringement”.
[7]

Eight Mile argues that the approach taken by the Courts below to its claim for

additional damages was too restrictive.

We accept that the approach to the

consideration of claims under s 121(2) may be a matter of public importance or general
commercial significance.

But we are not satisfied that the present case is an

appropriate vehicle for the consideration of the issue by this Court. Given the
concurrent findings of fact in the Courts below rejecting the contention that the
National Party turned a blind eye to the risk of infringement or was reckless, we do
not see sufficient prospect of success in an argument that additional damages should
have been awarded in this case to justify the grant of leave for a further appeal. 7
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Appellate approach
[8]

The Court of Appeal commented that an argument could be advanced that the

traditional constraints on appeals against damages awards should not be maintained in
New Zealand.8 Eight Mile says this statement conflicts with an earlier Court of Appeal
decision and argues that this Court should clarify the position.9 We are not prepared
to grant leave on this ground. The statement made by the Court of Appeal in this case
was not a decision on the point and, in view of our declining leave on the issues
discussed above, the point is academic in the present case.
[9]

The application for leave to appeal is dismissed.

[10]

We award costs of $4,500 plus usual disbursements to the respondents

collectively.
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