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The Ministry of Health and District Health Boards (DHBs) operate a
scheme called Carer Support. The scheme provides respite for primary
carers of disabled or elderly people by enabling them to obtain the
services of relief carers. Under the scheme, the Ministry or DHB
reimburses the primary carer for some or all of the amount paid to the
relief carer or, alternatively, pays the relief carer directly. The appellant,
Ms Lowe, has provided relief care for at least three different families
pursuant to the Carer Support scheme. In some cases she was paid
directly by the Ministry or DHB, in others she was paid by the primary
carer, who was then reimbursed by the Ministry or DHB.
The question for determination in the appeal was whether Ms Lowe, as a
relief carer, came within the definition of “homeworker” in s 5 of the
Employment Relations Act 2000 (the ERA). If she did, then she would be
an “employee” of the Ministry and/or the relevant DHB under s 6(1)(b) of
the ERA and the Ministry and the DHB would owe her certain
employment obligations in relation to the minimum wage, holidays and
the like.
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In the Supreme Court and in the Courts below Ms Lowe argued that she
was a homeworker because she was engaged by the Ministry and/or
DHB to do relief care (relieving the primary carer) in a dwellinghouse and
that this was work for the Ministry or the DHB in the course of their trade
or business. The Employment Relations Authority found she was not a
homeworker. Ms Lowe challenged this in the Employment Court, and a
full Court found in her favour. That decision was, in turn, reversed by the
Court of Appeal.
The Supreme Court has, by a majority comprising William Young, Arnold
and O’Regan JJ, dismissed Ms Lowe’s appeal and upheld the Court of
Appeal’s finding that she was not a homeworker, and was therefore not
an employee of the Ministry or the DHB. However, the reasons for this
conclusion varied.
Arnold and O’Regan JJ held that Ms Lowe was not a homeworker
because the Ministry and the DHB did not engage her to do work for
them. They said engagement requires that an event occurs which
creates a relationship between the hirer and the person being engaged.
That relationship was lacking in this case, because neither the Ministry
nor the DHB have a role in selecting relief carers under the Carer
Support scheme.
William Young J held that Ms Lowe was not a homeworker because her
provision of relief care was not in the course of the Ministry or the DHB’s
trade or business and the relief care work she carried out was not “for”
the Ministry or the DHB.
The conclusion reached by the majority meant it was not necessary for
them to decide whether the work done by Ms Lowe and other relief
carers was work “in a dwellinghouse”. However, Arnold and O’Regan JJ
observed that it was distinctly arguable that this requirement was not
met.
Elias CJ and Glazebrook J dissented. They would have held that
Ms Lowe was employed, engaged or contracted by the Ministry or the
DHB to provide relief care to disabled or elderly persons, as one of the
services provided to disabled or elderly persons to enable them to remain
in the community. In the alternative, they would have held that
Ms Lowe’s services were secured by the primary carers as the agents of
the Ministry/DHB. They would have held that, as Ms Lowe provided this
care in the houses of the disabled clients, she was contracted to provide
work in a dwellinghouse and, as a result, met the definition of
homeworker.
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