IN THE SUPREME COURT OF NEW ZEALAND
SC 100/2017
[2017] NZSC 170
BETWEEN

LAWRENCE REGINALD JURY
Applicant

AND

THE CHIEF EXECUTIVE OF THE NEW
ZEALAND CUSTOMS SERVICE
Respondent

Court:

Glazebrook, OʼRegan and Ellen France JJ

Counsel:

P R McRae for Applicant
A B Goosen and S K Jameson for Respondent

Judgment:

17 November 2017

JUDGMENT OF THE COURT
A

The application for leave to appeal is dismissed.

B
The applicant must pay the respondent costs of $2,500.
____________________________________________________________________
REASONS
Introduction
[1]

The applicant, Lawrence Jury, grows tobacco on his farm near Motueka. In

mid-2010, nearly five tonnes of his tobacco was seized as forfeited to the Crown on
the basis there was reasonable cause to suspect the tobacco was intended for unlawful
manufacture.1 Mr Jury sought a review of the seizure by the Chief Executive. An
1

Section 68(1) of the Customs and Excise Act 1996 prohibits the manufacture of certain goods,
including tobacco, outside of a licensed manufacturing area. Mr Jury was charged as a party with
the unlawful manufacture of tobacco following seizure of this tobacco. Mr Jury’s conviction on
this matter was quashed on appeal to the High Court on the basis the Crown had not established
beyond reasonable doubt that Mr Jury intended the tobacco to be used for an illegal purpose: Jury
v New Zealand Customs Service [2013] NZHC 59.
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application for review may be made, relevantly, on the grounds “that there was no
legal basis for the seizure of the goods”.2
[2]

The application for review to the Chief Executive was unsuccessful. Mr Jury

appealed to a Customs Appeal Authority. The appeal to the Authority is “by way of a
hearing de novo”3 and s 267(1) of the Customs and Excise Act 1996 (the Act) provides
that “the burden of proof is on the appellant”. The Authority concluded there was a
legal basis for seizure and was satisfied Mr Jury cultivated, cured, and held the tobacco
for sale to persons he expected would use it to unlawfully manufacture tobacco.4 The
appeal was accordingly dismissed.
[3]

Mr Jury appealed the Authority’s decision to the High Court. Appeals to that

Court under the Act may relate to points of law or fact.5 The appeal was successful.6
Clifford J found the Authority erred in the approach to the burden of proof. In
particular, the Judge said the burden meant only that Mr Jury had to satisfy the
Authority that the Chief Executive had erred in declining the application for review
for any reason.7 Clifford J also found there was insufficient evidence to establish
Mr Jury had the necessary intent.8
[4]

The respondent appealed to the Court of Appeal. Appeals to the Court of

Appeal are confined to questions of law.9 In allowing the appeal, the Court of Appeal
found that the provision in s 267(1) (placing the burden of proof on the appellant), in
the context of a de novo appeal, “can only mean that it is for the appellant to show that
there was no legal basis for the seizure of the goods”.10 The Court also upheld the
Authority’s finding that there was “sufficient evidence to conclude that Mr Jury held
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Customs and Excise Act, s 231(3)(a).
Section 255(1).
Jury v Chief Executive of the New Zealand Customs Service [2014] NZCAA 6.
Customs and Excise Act, s 272(1).
Jury v The Chief Executive of the New Zealand Customs Service [2016] NZHC 2868, [2017]
NZAR 24 (Clifford J).
At [73].
At [87]–[93].
Customs and Excise Act, s 273.
The Chief Executive of the New Zealand Customs Service v Jury [2017] NZCA 356 at [61] (French,
Miller and Winkelmann JJ).

the tobacco intending it be manufactured, a finding which amounted to a finding of
direct intent”.11
[5]

The applicant seeks leave to appeal that decision.

The proposed appeal
[6]

The applicant wants to argue, first, that the Court of Appeal wrongly construed

the burden of proof and, second, that on the question of Mr Jury’s intention the Court
of Appeal wrongly simply preferred the Authority’s view of the evidence and so acted
in excess of its jurisdiction. In developing the submission on the burden of proof, the
applicant emphasises, amongst other matters, the legislative history and the impact of
the New Zealand Bill of Rights Act 1990 (the Bill of Rights). In relation to the second
of the proposed grounds, reference is made to the punitive nature of the forfeiture
regime and the economic impact of forfeiture of the goods.
[7]

As the respondent accepts, the first proposed ground could potentially raise a

matter of general and public importance. There are other examples of legislation
imposing the burden of proof on the person challenging a decision.12 However,
nothing raised by Mr Jury suggests there is a basis for reading down the requirement
in s 267(1) of the Act in terms of the Bill of Rights or otherwise. Identifying an error
in this respect was a question of law over which the Court of Appeal had jurisdiction.
[8]

The second proposed question raises issues confined to the facts of this

particular case. Having identified the approach to be taken to s 267(1), the Court of
Appeal applied that analysis to the underlying facts about which there was no dispute.
As the respondent submits, the meaning of intention was not dispositive of the appeal.
Against this background, we see no appearance of a miscarriage of justice.
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At [93].
See, for example, Taxation Review Authorities Act 1994, s 18 (burden of proof on the objector).

[9]

The application for leave to appeal is accordingly declined.

[10]

We award costs of $2,500 to the respondent.
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