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JUDGMENT OF THE COURT (AS TO COSTS)
A

The orders of the Court of Appeal as to costs are quashed.

B
The parties are to bear their own costs in all Courts.
____________________________________________________________________

REASONS
[1]

In its substantive decision in this appeal, this Court reserved the question of

costs, on the basis that the parties could file memoranda if they were unable to
agree.1 In the event, they have been unable to agree and the appellant, Mr Ririnui,
has applied for a costs order against the respondents, Landcorp Farming Ltd and the
Attorney-General. No order is sought against the interested party, Wheyland Farms
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Ltd, as it was agreed earlier that, as between Mr Ririnui and Wheyland, costs would
lie where they fell.
[2]

Mr Ririnui seeks costs in this Court and in the Courts below on the basis that

this Court allowed the appeal in part and made a declaration that the decision by
Landcorp, Landcorp’s shareholding Ministers and the Minister for Treaty of
Waitangi Negotiations not to intervene in the tender process on behalf of
Ngāti Whakahemo as they did on behalf of Ngāti Mākino was a wrongful exercise of
public power because it was made under a material mistake.
[3]

Mr Ririnui’s application is opposed by Landcorp and the Attorney-General:
(a)

Landcorp argues that costs should lie where they fall in all Courts, at
least as between it and Mr Ririnui. Landcorp does not seek costs
against Mr Ririnui.

(b)

The Attorney-General argues that the costs orders in relation to the
High Court and Court of Appeal hearings should not be disturbed and
that costs should lie where they fall in this Court.

[4]

The principal theme of the submissions made by Landcorp and the

Attorney-General is that Mr Ririnui was unsuccessful in the bulk of his claims and,
although having some success in this Court, did not obtain relief in terms of setting
aside the agreement for sale and purchase, which was the principal relief sought.
Further, it was submitted for the Attorney-General that Mr Ririnui succeeded in
respect of a claim (that the decision by Landcorp and the relevant Ministers was a
wrongful exercise of public power) that became prominent only in the course of
argument in this Court.
[5]

The costs orders in the Courts below were as follows:

(a)

In his final judgment, Williams J ordered Landcorp and the
Attorney-General pay Mr Ririnui (on behalf of Ngāti Whakahemo)
costs even though he had not succeeded.2

(b)

In the Court of Appeal, Williams J’s costs order was quashed and the
matter was remitted to the High Court for costs to be fixed in
accordance with the Court of Appeal’s judgment. In respect of the
appeal, the Court of Appeal ordered Mr Ririnui to pay costs to
Landcorp and the Attorney-General.3

[6]

We deal first with the position as between Mr Ririnui and Landcorp. We

consider that Landcorp is right in its submission that costs as between it and
Mr Ririnui should lie where they fall in all Courts. This is on the basis that Landcorp
was also a victim of the Crown’s error and any alleged bad faith on the part of its
representatives was ultimately of minimal significance, despite the prominence it
achieved in argument.
[7]

Turning to the position as between Mr Ririnui and the Attorney-General, we

do not accept the submission on behalf of the Attorney-General that the existing
costs orders in relation to the hearings in the High Court and Court of Appeal should
remain in force. While we accept that the focus of Mr Ririnui’s case changed as it
went through the court system, we think that is inevitable in a case of this type,
particularly where events were continuing to unfold and information was not always
easy to obtain. Accordingly, we propose to quash the costs orders made by the Court
of Appeal.
[8]

We do not propose, however, to make costs orders in Mr Ririnui’s favour in

this Court or in the Courts below. Normally, of course, costs should follow the
event.4 But in this instance, Mr Ririnui had only partial success, the bulk of his
claims being unsuccessful. In terms of relief, he did not obtain the principal relief
which he sought in respect of the agreement for sale and purchase. In addition,
although he succeeded in part, Mr Ririnui did so in relation to an aspect of the case
2
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that had not previously received prominence and was not highlighted in his written
submissions. Although it had a foundation in the pleadings, the argument was
developed only in the course of oral submissions in this Court. By the time he came
to this Court, Mr Ririnui should have been in a position to refine and direct his claim
to its strongest features. He did not do so, however, with the result that much of
Mr Ririnui’s written and oral submissions were misdirected. In these circumstances,
we consider that costs should lie where they fall in this Court.
[9]

Accordingly:
(a)

The orders of the Court of Appeal as to costs are quashed.

(b)

The parties are to bear their own costs in all Courts.
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