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JUDGMENT OF THE COURT
A

The application for leave to appeal is dismissed.

B

The applicant is to pay to the first respondent costs of
$2,500.
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REASONS
[1]

The proposed appeal concerns a dispute between Pirirākau and Ngāti Taka, two

of the eight hapū of Ngāti Ranginui in connection with the proceeds of a settlement
between Ngāti Ranginui and the Crown. In the course of negotiations leading to the
settlement, it became apparent that allocation of some of the proceeds would depend
on which hapū had mana whenua over particular areas of land between 6 February
1840 and May 1865. Ahead of settlement, the hapū entered into what was known as
the Mana Whenua Process Agreement which provided a three stage process for
resolving such disputes. Under the Agreement these processes could be invoked only
after settlement.
[2]

Prior to settlement being concluded, Pirirākau and Ngāti Taka sought to utilise

the processes provided for under the Agreement but were advised that this was not
possible (as the Agreement applied only after settlement). Accordingly, they entered
into an arbitration agreement under which they submitted to arbitration the issues
between them as to who had mana whenua at the specified times in respect of
particular areas of land. It was agreed that the decision would be “final and binding”.
In due course, the arbitrators found in favour of Pirirākau.
[3]

The Deed of Trust of Ngā Hapū o Ngāti Ranginui Settlement Trust which was

subsequently entered into allocated the proceeds of settlement on the basis of the
arbitrators’ award and this Settlement Trust Deed was signed on behalf of all hapū
(including Ngāti Taka) and approved overwhelmingly in an iwi wide poll. Ngāti Taka
had earlier objected to the way proceeds would be allocated under the Settlement Trust
Deed and indicated an intention to challenge the award but its approval of the
Settlement Trust Deed was not conditional.
[4]

After the settlement was entered into Ngāti Taka challenged the award. This

challenge was successful in the High Court but, 1 on appeal, the Court of Appeal
reversed the decision of the High Court and upheld the validity of the arbitrators’
award.2 In the course of its judgment, the Court of Appeal noted that the Mana
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Whenua Process Agreement was no longer operative.3 An application for leave to
appeal to this Court was declined.4
[5]

Ngāti Taka then issued further proceedings alleging that the arbitrators’ award

did not determine who should get the proceeds of settlement and that it was now
necessary for the parties to follow the Mana Whenua Process Agreement. This
argument rested on the contention that under that Agreement distribution of the
settlement proceeds was not completely controlled by the mana whenua determination
but rather that room was left for a discretionary adjustment. Once again Ngāti Taka
was successful in the High Court5 but unsuccessful in the Court of Appeal, with the
latter Court concluding that:6
(a)

The arbitration agreement had replaced the Mana Whenua Process
Agreement procedures.

(b)

Ngāti Taka had accepted the Ngāti Ranginui Settlement Trust Deed
which divided up the proceeds of settlement on the basis of the
arbitration award. Those allocations were final and binding on all hapū.

(c)

Further, and in any event, the Mana Whenua Process Agreement did
not provide for discretionary adjustment of the kind suggested by Ngāti
Taka.

[6]

The dispute between the parties concerns three very particular agreements, the

Mana Whenua Process Agreement, the arbitration agreement and the Ngāti Ranginui
Settlement Trust Deed. The proposed appeal does not raise any question of
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public or general importance. And, having reviewed carefully the judgment of the
Court of Appeal, we see no appearance of a miscarriage of justice. Accordingly, the
application for leave to appeal is dismissed.
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