JUDGING IN AN INTERNATIONAL WORLD
By
Justice Susan Glazebrook1

It is an honour to be here today with such a distinguished panel. 2 It has also been a pleasure
to renew my links with the International Pacific Bar Association (the IPBA) and the
wonderful IPBA annual conferences, which have been going from strength to strength, like
the organisation itself.3 It is also, as always, a pleasure to be in Singapore.
Today I wish to reflect upon two matters that are pertinent to current members of the
judiciary in light of the increasing influence that globalisation has on our national courts. I
have chosen to explore how international influences can affect our role as judges and also the
interplay between courts and arbitral tribunals in commercial dispute resolution.
I turn first to the question on what it means to be a judge in a national court that operates in
an international world. While judicial independence is, of course, jealously guarded by all
properly functioning judiciaries and is an essential part of the rule of law,4 it is still clear that
the judiciary is one branch of the state and thus plays an important role in the state‟s identity
and functioning.5 Accordingly, as we now live in an increasingly globalised world, national
judiciaries face a tension, as do all branches of government, between the need to adapt to and
accommodate the realities of globalisation and the need to ensure that their national identity
is retained.
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In a common law world it is now accepted that judges have a lawmaking role, albeit a limited
one.6

It has also been argued that a judge‟s personal outlook and judicial philosophy,

developed in part by his or her life experiences and environment, can play a critical role in
decisions on the cases where knowledgeable and experienced jurists may disagree as to the
result.7

Thus, in what is now an internationalised world, judges face the challenge of

developing a jurisprudence (both substantive and procedural) that is sensitive to, and
reflective of, the society in which it operates but which also recognises the increasing
internationalisation of that particular society.8
Courts all over the world are dealing more and more with disputes with a cross-border
flavour and even societal expectations are influenced by the increasingly global world our
citizens inhabit.9 For courts to try to serve their societies without regard for the world outside
their particular jurisdiction would be to ignore the environment that those using the courts
inhabit.
Moreover, courts are also dealing more and more with international treaties entered into
between States, either because such treaties in their jurisdiction become part of domestic law
once entered into, or, in a dualist system, because they have been incorporated through statute
into domestic law.10 National courts are also required to deal with global model laws11 to the
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extent that they have been adopted in domestic law. When courts are required to engage with
international instruments, whether they have been introduced via legislation or directly, it is
obvious that international conformity is desirable, given that the underlying objective of such
international treaties and model laws is to achieve uniformity across jurisdictions.12
Accordingly, it is imperative that judges remain abreast of international developments.
Even when interpreting purely domestic statutes or adjudicating on disputes that do not fall
within the reach of domestic legislation, most jurisdictions would consider it helpful to see
how courts and other tribunals elsewhere are dealing with such matters.13 And common law
jurisdictions are not limiting themselves to the traditional common law world. Indeed it has
been said that the mother of the common law itself, England, is now increasingly part of a
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European jurisprudence.14 From discussions with a number of you over the last few days I
understand that this trend is not limited to the common law world.
On a practical level, the information available to courts and counsel appearing before them
from outside their particular jurisdiction has increased to an extent that would have been
unthought of even 20 years ago.15 There is also increasingly cooperation and dialogue
between judges, both in a general sense through, for example, meetings of chief justices and
other judicial conferences but also dialogue in relation to individual cases, although this is
usually of a procedural nature and not without its challenges.16 An example of a field where
there has been extensive dialogue (and no doubt more to come) is in cross border
insolvency.17
All this means that courts are increasingly having to listen to many and varied voices. In
light of this fact, ensuring that the right balance between an indigenous jurisprudence and a
global jurisprudence is achieved and that there is an appropriate amount of dialogue between
jurisdictions is a challenge that currently faces national courts.18 I would see the increasing
influence of international voices upon national courts as an opportunity better to serve both
the law and those coming before the courts. Having been part of this wonderful organisation
(the IPBA) for so many years, the benefits of such cross-fertilisation and dialogue are evident
to me.
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The second issue I would like to discuss today is the role that both arbitral tribunals and the
courts play in commercial dispute resolution. I will examine this from the perspective of
what commercial parties want from dispute resolution – or I should probably say what
commercial parties need, as we all know that parties actually in dispute often act quite
contrary to what they say they want in the idealised abstract. In the course of this exercise, I
will assess briefly whether those needs and wants are best served by the court system or by
arbitration and make some comments on the role of each.
It is important to emphasise that I am not suggesting that the courts are better than arbitration
or vice versa. Rather, I consider it important that the parties‟ choice in that regard is
respected (especially by the courts if the choice is for arbitration).19 There is, however, one
aspect of the increasing move towards arbitration that is of concern (particularly in cross
border disputes). Increased reliance by commercial parties on arbitration could hinder the
development of the law if court systems are routinely bypassed. This should be of concern to
all in terms of the rule of law.
Turning to what is needed for successful commercial dispute resolution, I have identified a
number of factors that are of particular importance. Others might have a slightly different list
but the themes will be similar. Commercial parties that are engaged in dispute resolution
need a process that is speedy, cost effective, predictable, confidential, and commercially
sensitive. They also increasingly want choice of tribunal and choice of governing law.
Finally, they would like to be able to enforce any decision in their favour and to have access
to interim measures.20

19

This was a point strongly made by Justice Rajah yesterday when welcoming the group who visited the
Supreme Court.
20
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In terms of the goal of speedy resolution, it cannot be assumed that international arbitration
will invariably be quicker than court processes. Courts in some jurisdictions are very fast.
For example, I understand that in Singapore fixtures can often be allocated before parties are
even ready and I am sure that judgments follow equally efficiently once matters are heard.
Admittedly, other jurisdictions do not do so well in this regard.21
As to expense, there is probably not much to choose from between the courts and arbitration
in this regard. What is, however, necessary to achieving cost effectiveness is to ensure that
all procedures are focussed upon ensuring that parties are only required to put before the
tribunal or court information that is absolutely necessary. Many of the court systems in our
jurisdictions fail in that regard.22
Commercial parties‟ desire for predictability can be seen as related to their ability to choose
forum and law which I will come to later.

It is, however, unrealistic to expect total

predictability in any individual case. Even assuming a properly functioning, independent
court or arbitral tribunal which is free of corruption, there is still the inherent uncertainty of
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the litigation process.23 Further, by their very nature, cases that result in actual adjudication
are unlikely to be cases where the issues (whether factual or legal) are simple.24 If they were,
then the case would have settled.
What should, however, be expected of any properly functioning legal system is that like cases
should as far as possible be treated alike and that, for the vast majority of common disputes
that arise between commercial parties, outcomes should be reasonably predictable.25 This
should allow rational decisions to be made on what one might call the flight or fight response.
Predictability of outcome in the courts might, however, be at risk if courts are being bypassed
in favour of arbitral tribunals.

This is because precedents risk becoming outdated if

commercial disputes stop coming before the courts.

This in itself carries a risk for

commerce. The situation is exacerbated if confidentiality is insisted upon in any arbitral
proceeding not only for commercially sensitive information but also for any purely legal
decision.
Even though arbitral decisions do not have precedential value,26 legal discussions in arbitral
awards might promote dialogue and make it more likely that like cases are treated alike.
With regard to the argument that confidentiality in the arbitration process is one of the key
benefits of arbitration, I suspect that this argument is to some extent illusory. For example,
disclosure of the existence of disputes and their possible financial impact is often required to
23
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be made in financial statements and to regulators.27 Such disclosure might lead to questions
by shareholder organisations or journalists where further information will need to be given. In
addition, confidentiality is normally lost if for any reason there needs to be examination of
arbitral awards in the courts.28
On the other hand, there is no doubt that confidentiality is a real advantage currently enjoyed
by arbitration over the court system.29 However, it can be argued that there might be more
room for courts to allow protection of commercially sensitive information more readily, even
within the context of open justice.30 There may well be different considerations in civil than
criminal matters in this regard. If there is more scope for confidentiality in the courts, this
might meet the needs of at least some commercial parties and arrest some of the flight from
the court system (and the consequent concerns regarding the potential harm occasioned to the
rule of law).
The next item on the commercial parties‟ wishlist is an important one. Commercial parties,
particularly in specialist areas, want adjudicators who understand the world they operate in.
It is thus apparent that arbitration retains an advantage in this regard.31 Courts in many
jurisdictions are, however, trying to meet this challenge by having specialist commercial
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courts or judges and in some cases by having systems whereby non legal experts in particular
fields might sit with judges in suitable cases.32
The next wish I have identified is the ability for commercial parties to choose the forum, the
decision-maker and the law governing the dispute.

Traditionally, this has been a real

advantage of arbitration over the court system. This advantage might, however, be mitigated
to some extent by the Hague Convention on Choice of Court Agreements.33 Nevertheless, it
must be acknowledged that the ability to choose a particular judge is not something most
court systems could entertain.
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As to interim measures and enforcement, in most jurisdictions there has to be some reliance
on court processes even if only for ultimate coercive effect. 34 Ensuring that commercial
parties have a good experience with courts when they are forced to use them might mean that
they are more willing to use them even when they do not have to.
So what can be done about the risk to the rule of law that may occur if courts are totally
bypassed in favour of arbitration? From the perspective of the courts, they need to work on
being more responsive to commercial needs within the limits of their core function. I have
already mentioned some ways in which this might be done.35
Looking at it from the other side, it might be that commercial parties could consider whether
disputes with a high legal and precedential value might be better in the courts. What could
also be considered is more publication of arbitral decisions insofar as they relate to the law.36
Lawmakers (and courts) could facilitate these developments by respecting parties‟ choice of
law and jurisdiction and by harmonising their legal systems as much as is consistent with the
special characteristics of their jurisdictions.37
In conclusion, it is apparent that both courts and arbitral tribunals play a vital role in
commercial dispute resolution and there might well be an opportunity for the IPBA to take
the lead in providing a forum for more dialogue between commercial judges in different
jurisdictions, arbitrators, policy makers and the users of dispute resolution services on the
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different ways in which the courts and tribunals can best cater for the needs of commercial
parties.

